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Preface

This report is the product of the Joint LUMS—IE Law Clinic on Gender Equality and the Right to
Non-Discrimination, a collaborative initiative established to examine a shared question: do the
courts have a gender lens and if so what is the quality of that lens and does gender equality
jurisprudence produce structural & societal change on the ground, or is the jurisprudence merely
the vocabulary of the courtroom?

The LUMS team read judgments, sat through court proceedings, and interviewed judges. We met
lawyers, policy experts, and civil society actors. We examined case law spanning sixty-seven years
of Pakistani jurisprudence, from 1958 to 2026, across four thematic streams: Family law —
Workplace Harassment — Gender Based Violence — Public Law. We then shared and exchanged
work with our counterparts in Madrid and undertook a comparative exercise to examine what

Pakistani courts have built, and where they have stalled, against the European experience.

We are grateful to the supervisors, interviewees, and partner organizations who opened their doors,
shared their time, and trusted us with their insights. Detailed acknowledgements follow at the end

of the report.

This report is signed by all eight of us. That signature means something: every chapter, every

recommendation, and every finding in this document is one we collectively stand behind.

Signed jointly by all eight authors
15 May 2026
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Executive Summary

Purpose

This report asks two central questions. The first is whether the courts in Pakistan apply a gender
lens at all — whether, and how well, judges reason about gender, power, and social context when
deciding cases that affect women — and what the quality of that lens is where it exists. The second
is whether the gender jurisprudence developed at the apex has any instructive or binding effect on
the lower judiciary: whether the progressive reasoning of the Supreme Court and the High Courts
actually transmits downward to the trial and appellate forums where most women encounter the
legal system, or whether it remains confined to the law reports. Running beneath both is a third
question that the clinic treats as its central test — whether judicial reasoning on gender produces
structural and societal change, or whether it stops at the language of the judgment. Drawing on
approximately forty-eight judgments across four thematic streams — Family law — Workplace
Harassment — Gender Based Violence — Public Law — supplemented by field interviews with
sitting and retired judges, advocates, and civil society practitioners, the report tests the link
between judicial reasoning, institutional diffusion, and social impact. The four thematic analyses
were produced collaboratively as part of the Joint LUMS-IE Law Clinic on Gender Equality and
the Right to Non-Discrimination, Spring 2026. This consolidated report weaves the findings into

a single account.

A note on scope and method. The assessments in this report — and in particular its findings about
the district judiciary and the trial courts — rest on experiential data. They are drawn from the
interviews, court observation, and submissions recorded during the clinic’s fieldwork, together
with the reported case law examined, rather than from a nationwide statistical survey of trial-court
practice. The patterns described are those the clinic encountered and documented, and they are
offered as a faithful account of that evidence; the qualification that necessarily attaches to them is
that a larger or differently constituted sample could refine, qualify, or in places revise them. Where
the report characterises practice in the courts below the apex, that characterisation should be read
in this light.

Explanatory Note



Throughout this report, we distinguish between women being treated as rights-holders and women
being treated primarily as gendered relational figures. By “rights-holder,” we mean a woman
recognised by the law as an autonomous constitutional subject whose dignity, liberty, equality,
and legal entitlements exist independently of her relationships with others. By “gender,” we do not
refer merely to biological sex, but to the social, cultural, familial, and legal meanings attached to
being a woman — the roles, expectations, duties, vulnerabilities, and stereotypes through which
society often defines women. A “gendered relational figure,” therefore, is a woman whose legal
identity is mediated through socially prescribed roles such as wife, daughter, widow, mother,
caregiver, or bearer of family honour, and whose rights are often made contingent upon the

performance of those roles.

This distinction is central to the report’s analysis because much of gender jurisprudence turns not
only on whether relief is granted, but on how courts conceptualise the woman before them: whether
she appears as an independent bearer of constitutional rights, or as a person whose legal standing
is understood primarily through her relationship to male family members, domestic roles, or
traditional familial expectations. Across the cases examined, the report traces how judicial
reasoning moves between these two conceptions — the woman as rights-holder and the woman as
gendered relational subject — and how that movement shapes both doctrinal outcomes and the

broader constitutional understanding of gender equality.

What We Found in Pakistan
Family Law:

e Strength: Courts have consistently expanded women's maintenance and dissolution rights
through Islamic principles, constitutional guarantees, and statutory interpretation.
Ambreen Akram (2026) and Dr. Seema Hanif Khan (2026) represent a meaningful shift
toward treating women as autonomous constitutional subjects rather than relational

dependents.

e Gap: The forced-khula problem — lower courts substituting khula for fault-based
dissolution and stripping women of dower — persists decades after identification. (This

characterisation, like the maintenance findings below, reflects what our interviews and



fieldwork recorded rather than a nationwide audit of dissolution decrees.) Maintenance

awards remain disconnected from economic reality.

Workplace Harassment:

Strength: Progressive Supreme Court decisions, particularly Nadia Naz, Uzma Naveed,
and Muhammad Din, have expanded the definition of harassment beyond sexual conduct
to include gender-based power dynamics, situated the Act within constitutional and
international foundations, and applied coercive-power frameworks that reach subordinate-

to-superior harassment.

Gap: Protection a complainant receives is determined not by what the Act provides but by
which judge she appears before. Formalist lower-court reasoning regularly immunizes the
most pervasive forms of workplace harm from legal scrutiny. Remedies remain individual,

not structural.

Gender-Based Violence:

Strength: Atif Zareef (2021) and Shahzad Ahmad (2025) provide operational remedies —
prohibiting virginity testing, establishing that the solitary statement of a rape victim is
sufficient for conviction, and requiring that physical resistance not be treated as a

prerequisite for establishing rape.

Gap: Muhammad Imran (2025) converted a rape complaint to fornication based on the
victim's prior conduct and absence of resistance marks — in direct conflict with established

precedent. GBV jurisprudence remains intensely judge-dependent.

Public Law:

Strength: The 2025 public-law triad (Zahida Parveen, Shaheen Yousaf, Shumaila Naeem)
marks a shift from outcome-correction to structure-correction — identifying administrative
language and the doctrine of coverture as the constitutional defect itself, engaging feminist
legal theory by name, and converging independently with ECtHR judicial-stereotyping

jurisprudence.

Gap: The structural critique ends in individual remedies. Thirty-four years of Article 25

jurisprudence have not produced the cultural change in lower-court reasoning the doctrine
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was meant to produce. Section 10(2) of the Citizenship Act, struck down in 2016, remains

unamended.

What We Found in Europe

The EU indirect discrimination framework (Bilka) — disparate impact, objective
justification, proportionality — catches facially neutral rules that produce sex-disparate
effects. Article 25 of the Constitution of Pakistan and its jurisprudence have no equivalent

tool, leaving structural disadvantage to be addressed only when discrimination is overt.

ECtHR judicial stereotyping doctrine (Carvalho Pinto, Markin, Unal Tekeli) identifies and
names gendered assumptions in administrative and judicial language as the constitutional
defect. The 2025 Pakistani triad has arrived at the same position by independent reasoning

— a convergence the comparative analysis finds significant.

Neither system has solved how to move from resolving individual complaints to preventing
the systemic conditions that generate them. Remedies in both jurisdictions are
predominantly individual. The structural-injunction tradition, most developed in South

Africa and India, remains the shared gap.

The Gaps That Matter

Progress is judge-dependent across all four themes. The most progressive decisions cluster
around judges with foreign education or documented exposure to gender-rights
scholarship. When those judges are not on the bench, the reasoning reverts. Doctrine exists

in the law reports; it does not yet exist in the culture.

Remedies are consistently symbolic rather than operational. Individual complainants
receive relief; institutions remain structurally unchanged, with the same cultures, power

arrangements, and absence of functional grievance mechanisms in place.

Vertical diffusion from apex to lower courts remains uneven and incomplete. The district
judiciary’s own reforms — the building of gender-based-violence courts and victim-
protective practice among them — show real movement; but those gains have not yet
become the institutional default. The KPK Service Tribunal's 2024 description of a married
daughter as her husband's liability — thirty-four years after Shirin Munir — is the clearest

evidence. Formalist lower-court reasoning in harassment, family law, and GBV cases
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confirms the pattern across themes. As with the report’s other conclusions about the courts
below the apex, this rests on the clinic’s experiential record rather than a nationwide

survey, and is offered subject to the note on scope and method above.

The definition of 'accused' in the Harassment Act remains confined to an employee or
employer of an organisation, leaving women in informal and agricultural work without
effective protection. This misalignment with the expanded 'employee’ definition creates a

structural gap the 2022 amendment did not close.

Gender-based violence is still widely treated in judicial culture as a private matter or as
subject to a higher evidentiary burden than other offences. The false-complaint assumption
— that women fabricate harassment and rape allegations — operates as a default rather

than as a fringe view, confirmed by field observation across all four streams.

Top Twelve Recommendations

These map exactly onto the full recommendations in Part 111 of this report.

1.

Mandatory certified gender-jurisprudence training for all judges before case assignment in

harassment, family, GBV, and public-law streams [Federal Judicial Academy]

Adoption of an indirect-discrimination test under Article 25 of the Constitution of Pakistan,

modelled on the EU Bilka structure [Supreme Court]

Extension of the remedial repertoire to include structural injunctions with monitoring and

periodic compliance reporting in gender-equality cases [Supreme Court / High Courts]

Amendment of Section 2(a) of the Harassment Act to expand the definition of 'accused' to

reach informal, agricultural, and non-organisational settings [Parliament]

Amendment of Section 10(2) of the Citizenship Act to confer reciprocal rights on foreign

men married to Pakistani women [Parliament — nine years overdue]

Audit of all Office Memoranda and departmental circulars that condition women's
economic entitlements on marital status, with published repeal timeline [NCSW /

Establishment Division]

Uniform implementation of the Anti-Rape (Investigation and Trial) Act 2021, with

particular attention to victim and witness protection in rural and remote areas where women

12



10.

11.

12.

continue to face procedural barriers in reporting and pursuing trials [Federal and Provincial

Governments].

Recognition of gender-based violence as a public health issue, to be addressed in national
health policy and in provincial strategic plans, given the causal link between violence and
women’s health [Ministry of Health / Provincial Health Departments].

Mandatory reasoning requirement at trial level: where cruelty or fault is established in a
dissolution suit, the judgment must state explicitly why khula is or is not applicable [High
Courts — Practice Direction].

Designation of specialist harassment benches at each High Court, composed of certified
judges [High Courts].
Institutionalisation of the Pakistani Feminist Judgments Project as a sustained resource for

judicial training, developed with the Federal Judicial Academy, Bar Councils, and law

schools [multi-institutional].

Legislative codification that quota provisions are floors not ceilings, binding federal and

provincial recruitment regimes [Parliament / Provincial Legislatures].

13



How This Report Was Prepared

This report is the consolidated output of the Joint LUMS—-IE Law Clinic on Gender Equality and
the Right to Non-Discrimination, a teaching and research clinic run in Spring 2026 by the Shaikh
Ahmad Hassan School of Law (SAHSOL) at LUMS, Lahore and IE University, Madrid, under the
supervision of Justice (R) Mansoor Ali Shah. Members worked in joint thematic pairs — two
students from SAHSOL and one from IE — with the Pakistan track and the European track
applying the same analytical method to their respective jurisdictions. This note sets out the
procedure that produced the chapters that follow, so that the reader can see where the report’s

conclusions come from, and on what basis they were reached.

The clinic proceeded from a single premise, which also governs how the evidence in this report
should be read: progressive language in a judgment does not automatically translate into
progressive outcomes. A court may articulate rights expansively while designing remedies too
narrow to enforce them, and a judiciary may produce landmark decisions at the apex while those
decisions fail to diffuse downward to the forums that determine what most women actually
experience. The method described below was built to test, rather than assume, the chain that

connects judicial reasoning to institutional diffusion to social impact.

Scope of the Inquiry

The inquiry is organised around four thematic streams: Family Law, Workplace Harassment,
Gender-Based Violence (rape and domestic violence), and the public-law treatment of women
(covering equality, quotas, employment, and domicile). Each thematic group read and coded
between ten and fifteen judgments, and the consolidated Pakistan analysis draws on approximately
forty-eight judgments in total, spanning sixty-seven years of jurisprudence from 1958 to 2026. On
the Pakistan side, the focus is the Supreme Court and the High Courts; on the European side, the
constitutional, highest-appellate, and human-rights courts of a plural judicial system, including the
Court of Justice of the European Union and the European Court of Human Rights. The clinic
deliberately does not rank legal systems against one another: comparison is used only to
understand how courts expand — or limit — gender equality within their own constitutional

contexts.

A Phased Process
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The work followed a structured, progressive sequence. An inception and orientation phase settled
roles, communication protocols, timelines, and research tools. A jurisprudential-trajectory phase
then examined how courts in Pakistan and Europe reason about gender equality and non-
discrimination, how stereotypes and social assumptions surface in that reasoning, and whether
progressive reasoning diffuses across the judiciary as an institution. An impact phase assessed
whether judgments led to changes in law, policy, administrative practice, or public understanding,
and why gaps persist. A concluding phase synthesised the findings and prepared them for

dissemination.

Grounding in Gender Theory

Before applying any analytical tool to a judgment, members worked through a shared core of
gender-equality scholarship, so that the lenses could be applied with understanding rather than
mechanically. The reading set included Sandra Fredman on substantive equality, Rebecca Cook
and Simone Cusack on gender stereotyping, Kimberlé Crenshaw on intersectionality, Martha
Nussbaum on the capabilities approach, Catharine MacKinnon on harassment and sexual violence
as discrimination, and Evan Stark on coercive control, alongside Pakistan-specific histories by
Khawar Mumtaz and Farida Shaheed, Ayesha Khan, and Rubina Saigol. Members also worked
through the principal international instruments — among them CEDAW (with General
Recommendations 33 and 35), the ICCPR, the ICESCR, the CRC, the CRPD, and ILO Convention
190 — and the core constitutional provisions, particularly Articles 4, 8, 9, 10A, 14, 25, 25A, 26,
27, 34, and 35, attending throughout to how each can be used either to advance equality or to

entrench paternalism.

The Ten-Lens Framework
Every judgment, and every fieldwork interview, was read through the same ten analytical lenses:

1. The judge’s background and social location, where grounded in the record rather than in

speculation.
2. The legal-historical context of the statute or provision being interpreted.

3. Marital status and autonomy: whether marriage is treated as diminishing a woman’s

autonomy, consent, or protection.
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4. Recognition of constraints and power imbalance — financial dependence, coercion,

dominance, community pressure, and honour dynamics.

5. Stereotypes and evidentiary myths: whether the reasoning reproduces or resists myths

about delay, resistance, ‘character,” compromise, and respectability.

6. Comparative and cross-jurisdiction reasoning: whether the court draws on comparative law

meaningfully or not at all.

7. Relief and remedies: whether relief is declaratory only, or operational — including

monitoring, institutional reform, compensation, and enforcement design.

8. Orientation of reasoning: backward-looking custom and tradition versus forward-looking

constitutional evolution — in effect, formal versus substantive equality.

9. International law and scholarship: whether treaties and credible scholarship function as

genuine interpretive guides or as rhetorical decoration.

10. Women as rights-holders versus relational roles: whether a woman is treated as an

independent constitutional subject or framed mainly as wife, mother, daughter, or sister.

For each lens, in each case, members assigned a score on a five-point scale — from +2 (strongly
progressive) through 0 (mixed or unclear) to —2 (strongly regressive) — accompanied by a short
evidence note tied to a paragraph or page of the judgment. Scoring was treated strictly as a device
for making patterns visible across cases, never as a substitute for analysis: a judgment scoring
highly on the lenses but producing no real-world change remains open to criticism, and no score

in this report is detached from the text of the decision it describes.

The Judgment Matrix and Insight Notes

Coding was recorded in a shared judgment matrix capturing, for every decision, its citation, court,
bench, and date; its procedural posture; a neutral statement of facts; the issues, holding, and relief;
and the lens scores with their supporting evidence. Each case also carried three mandatory insight
notes that connect directly to the report’s central questions. The first asks whether the reasoning is
typical of the institution or attributable to an individual ‘champion judge.” The second is a

transmission check — whether the reasoning is likely to influence the lower courts, and why or
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why not. The third states, in a single sentence, why the case matters. The lens-score grids that
result are reproduced in Annex B.

Fieldwork

The doctrinal analysis was tested against fieldwork. Members interviewed sitting and retired
judges, advocates, and civil society practitioners, and engaged with the beneficiaries of frontline
organisations, treating each interview as evidence to be mapped against the same ten lenses rather
than as general commentary. The protocol asked, among other things, what judges actually rely on
in gender cases, where stereotypes most often enter courtroom practice, which evidentiary myths
recur, and which judgments produced real change and why. Every interviewee was asked the same
closing question that the clinic treats as decisive for its second line of inquiry: whether progressive
constitutional jurisprudence is in fact used in the lower courts, and, if not, what blocks its

transmission.

The Comparative Method and Ethical Standards

In the comparative phase, the Pakistan and European tracks applied the same lens logic to both
bodies of jurisprudence and compared patterns across cases rather than matching individual
decisions, seeking three things in particular: convergences, divergences, and gaps shared by both
systems. Consistent with the clinic’s commitment not to rank jurisdictions, the comparison treats
the European material as a source of usable tools and cautionary lessons, not as a hierarchy against
which Pakistani courts are measured. Throughout, the clinic applied a human-rights-based,
‘practice what we advocate’ ethic: a strict do-no-harm principle, zero tolerance for sexual
exploitation, abuse, and harassment, informed and voluntary participation, attention to power
dynamics, anonymisation where appropriate, and the confidential handling of sensitive
information. Where engagement carried risk, particularly around gender-based violence, the clinic

relied on clear protocols, informed consent, and public jurisprudence.

The Central Test

One question runs through every chapter and disciplines every finding: did this judgment change
anything beyond the courtroom — in law, institutions, policy, practice, or social behaviour? That
test, together with the two questions stated at the outset of this report — whether the courts apply

a gender lens at all, and whether the gender jurisprudence of the apex courts has any instructive or
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binding effect on the judiciary below — is the standard against which the chapters that follow
should be read.
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Part | — Pakistan: The State of Our Jurisprudence
Through a Gender Lens

Chapter 1 — Family Law

[Interview with Hon'ble Justice Ayesha Malik]

"A gender perspective is essential because it helps the court understand the social realities in

which women live".

— Justice Ayesha Malik

Few areas of Pakistani law carry more weight in women's daily lives than the law of marriage and
its dissolution. The family court is where a woman first goes when her husband stops paying
maintenance. It is where she files for khula when the marriage has collapsed but the husband
refuses to cooperate. It is where, after years of proceedings, she may discover that the dower

recorded in her Nikahnama — the document that was supposed to be her financial security — is
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contested, reinterpreted, or simply ignored. For most Pakistani women, the family court is not an
abstract institution. It is where the gap between what the law promises and what it delivers becomes

concrete and personal.

That gap is the subject of this chapter. Family law in Pakistan sits at the intersection of three
normative systems that do not always speak with one voice: Islamic personal law, which governs
the fundamental structure of marriage and its dissolution; statutory frameworks, principally the
Muslim Family Laws Ordinance 1961 and the West Pakistan Family Courts Act 1964, which
codify and regulate those structures; and the constitutional guarantees of equality and dignity under
Articles 14 and 25, which the superior courts have increasingly read into personal law disputes.
This layered architecture creates both the opportunity for progressive interpretation and the
conditions for persistent inconsistency. Courts have filled the interpretive space it creates in varied
and often contradictory ways, and the question this chapter pursues is whether the trajectory of
their reasoning — across maintenance and dissolution — has moved women closer to substantive

equality or has left structural inequality largely undisturbed.

The social stakes are not abstract. A woman denied maintenance has no income. A woman forced
into a khula decree loses her dower, which is sometimes her only asset after years of unpaid
domestic labour. A woman trapped in proceedings that drag beyond the statutory six-month
deadline may wait years for a resolution that the law promised her in months. These are not edge
cases. They are the routine experience of family court litigation for a significant proportion of
Pakistani women, and they are what makes the quality of judicial reasoning in this domain a matter

of constitutional urgency.

Significance and Scope of the Family Law Jurisprudence

The jurisprudence analysed in this chapter spans four decades and thirteen cases, divided between
maintenance and dissolution of marriage. Six cases anchor the maintenance analysis; seven anchor
the dissolution analysis. Not all of them point in the same direction, and the chapter does not
pretend otherwise. But four cases, in particular, define the poles of the argument and deserve to be

read carefully.
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The first is Said Bibi®, decided by the Lahore High Court in 2003. Said Bibi had been legally
married for over twenty years in a Watta Satta* arrangement, but her rukhsati® — her formal
transfer to the matrimonial home — had never occurred because her husband simply refused to
take her in. He had since remarried without her consent, leaving her at forty years old in a state of
legal marriage without a home, without financial support, and without a clear remedy. The
Appellate Court had held that she was not entitled to maintenance because she had never cohabited.
The High Court reversed this, holding that cohabitation cannot be a precondition for maintenance
when the failure to cohabit is the husband's own doing. The woman who never moved in because
the door was never opened to her is not the same as the woman who walked out. It was a simple

point, expressed in plain statutory reasoning, and it held.

The second is Kashif Akram® decided by the Sindh High Court in 2010, and it cuts in the opposite
direction. The wife had left the matrimonial home and written a note stating she was doing so
voluntarily due to clashes. The court took that note at face value, denied her past maintenance for
the period of her absence, and reduced her child's annual maintenance increment from twenty
percent to five percent. What the court did not do was ask why she left, what conditions had made
the marriage untenable, or whether a handwritten note produced by the departing party is reliable
evidence of voluntary departure in a relationship of unequal power. The reasoning proceeds on the
assumption that the parties are formal equals and that her departure is therefore her fault. It scores
the lowest of any case in this analysis, and it is a useful reminder that regressive outcomes are not

confined to an earlier era.

The third is Dr. Seema Hanif Khan’, decided by the Supreme Court in 2025. The petitioner was a

doctor. She had filed for dissolution of marriage on grounds of cruelty, specifically that her

3 Said Bibi v. Muhammad Arif 2003 CLC 1624, Mrs. Fakhar-un-Nisa Khokhar, J

4 Watta satta is a customary exchange-marriage arrangement, prevalent in parts of rural Pakistan, in which two
families simultaneously “give and take” spouses—typically a daughter or sister from one family is married to a son
or brother of the other, and vice versa. The arrangement is often justified socially as creating balance, reciprocity, and
restraint between the two households, but it can also make one woman’s marital security dependent on the treatment
of the other, exposing both marriages to retaliatory pressure, coercion, or reciprocal violence. It is therefore best
understood not merely as a marriage custom, but as a kinship-based exchange mechanism that can compromise
individual consent and women’s autonomy

5 Rukhsati refers to the customary departure of the bride from her parental home to the husband’s home after the
wedding ceremony.

6 Kashif Akram v. Mst. Naila 2011 MLD 571, Ageel Ahmed Abbasi, J

7 Dr. Seema Hanif Khan v. Wagas Khan PLD 2026 Supreme Court 91, Ayesha A. Malik and Naeem Akhter Afghan,
JJ
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husband had contracted a second marriage without her permission and had failed to maintain her.
The lower courts dissolved the marriage on khula — not cruelty — requiring her to return her
dower, and denied her maintenance on the basis that her travel to Ireland for her medical career
constituted disobedience. The Supreme Court reversed everything. It held that an unauthorised
second marriage is statutory cruelty. It held that a court cannot impose khula on a woman who did
not seek it. And it held, in terms that should have been uncontroversial but evidently were not, that
a woman pursuing professional or educational goals is not in breach of her marital obligations.
The judgment required four tiers of courts and years of proceedings to establish what the law

already said.

The fourth is Ambreen Akram®, decided by the Supreme Court in 2025. The marriage had been
valid from November 2012, but the husband had never facilitated rukhsati. He subsequently
divorced the wife, and the Lahore High Court held that non-consummation disentitled her to
maintenance. The Supreme Court set this aside in terms that are likely to be this generation's most
significant maintenance ruling. Marriage, the Court held, is a civil contract that immediately
creates rights and obligations. Maintenance flows from the existence of the marriage, not from the
performance of conjugal duties within it. To condition maintenance on consummation is to reduce
marriage to a transactional arrangement and to violate constitutional dignity. The husband may
only escape his maintenance obligation where he can prove that the wife has wholly and
unjustifiably withdrawn from the marital relationship — and that burden is on him. Non-

cohabitation caused by his own failure to establish the matrimonial home cannot discharge it.

Recurring Patterns in Judicial Reasoning: Structural Findings

Read across the thirteen cases and scored through the ten-lens framework, the jurisprudence

reveals four patterns that define the state of family law reasoning in Pakistan today.

The first pattern is the conjugal compliance framework. In case after case, particularly at the High
Court level and below, a woman's entitlement to financial support is conditioned on her domestic
conduct. Was she present in the matrimonial home? Did she leave voluntarily? Did she refuse
conjugal relations? These questions — rather than questions about the husband's conduct, the

structural constraints on her choices, or the nature of the obligations that flow from a valid marriage

8 Ambreen Akram v. Asad Ullah Khan 2026 SCMR 1, Syed Mansoor Ali Shah and Ageel Ahmed Abbasi, JJ
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— drive the outcome. This framework is most visible in Kashif Akram, but it surfaces implicitly
in older cases too, including in the reasoning that Appellate Court deployed against Said Bibi
before the High Court corrected it. Ambreen Akram is significant precisely because the Supreme
Court named this framework and refused it: maintenance is not a reward for presence; it is a

consequence of the marital contract.

The second pattern is the forced khula problem. It is, in this analysis, the single most consequential
distortion in dissolution practice. A woman files for dissolution on grounds of cruelty, establishes
her case on the evidence, and the court — purporting to be helpful, or perhaps unwilling to find
fault — grants her khula instead. She loses her dower. The husband walks away without
accountability and the case is closed. lbrahim Khan® (2024) and Dr. Seema Hanif Khan (2026)
both required Supreme Court intervention to correct exactly this error in individual cases, years
after the legal position against it was clear. The persistence of the problem suggests something
more than individual judicial error. It suggests a family court culture in which khula has become
the default exit mechanism for women, regardless of what they actually sought or what the

evidence established.

The third pattern concerns the quality of relief. The cases consistently reveal a gap between the
rights affirmed and the remedies ordered. Maintenance awards are low, often dramatically so. The
Rs. 500 per month awarded in Said Bibi in 2003 is the most obvious example, but it is not isolated:
interviews conducted for this research confirmed that such meagre awards per month remain
common even in current proceedings, in a country where the monthly cost of basic living far
exceeds that figure. Courts also lack effective tools to assess a husband's actual financial capacity.
Where income is earned informally or deliberately concealed, courts default to minimum wage
estimates. The woman who prevails on the law may receive a maintenance award that covers less

than the cost of the litigation she brought to obtain it.

The fourth pattern is that progress at the Supreme Court does not entirely translate to the District
Judiciary. Ambreen Akram, Dr. Seema Hanif Khan'® and Saleem Ahmad (2014), which established

9 Ibrahim Khan v. Mst. Saima Khan PLD 2024 SC 645, Yahya Afridi, Amin-ud-Din Khan, and Ayesha A. Malik, JJ
10 saleem Ahmad v. Government of Pakistan PLD 2014 Federal Shariat Court 43, Haziqul Khairi, C. J., Dr. Fida
Muhammad Khan and Salahuddin Mirza, JJ
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on Quranic and Sunnah authority that a woman's right to khula does not depend on her husband's
consent. So does the Islamabad High Court's nineteen-direction judgment in Sumaira Shaheen
(2024), which called out family court delay as a constitutional failure and attempted to structurally
address it. But the pattern across all of these is that correction is required — that the superior courts
are spending their energies reversing errors that should not have been made in the first instance.
Progress is real but it is also reactive.

Conclusively, on the question of women as rights-holders rather than gendered relational figures,
the trajectory is cautiously positive at the appellate level but has been persistently traditional
below. While interviewee judges noted that change has translated to lower courts as well, we
cannot be certain until such decisions are appealed and decisions are published. The Supreme
Court, particularly in its most recent judgments, treats the woman before it as an independent
constitutional subject: her dignity, her autonomy, her professional life, her entitlement to financial
security after marriage — these are framed as her rights, not as concessions dependent on her
performance of wifely duties. But this framing has not yet become the default register of the family
court. There, women still appear primarily as wives and mothers whose legal standing is mediated
through their domestic roles, and whose credibility is assessed against assumptions about how a

loyal and obedient wife should behave.

Practitioner and Judicial Perspectives: Qualitative Fieldwork Findings

The interviews conducted for this research, with sitting and retired judges, practicing family
lawyers, and legal aid practitioners, confirmed the patterns the case analysis identified, and added

dimensions that the judgments alone cannot capture.

On the question of precedent and lower court compliance, the picture is complex. Several lower
court judges interviewed confirmed that they follow Supreme Court precedent regardless of
personal views: the obligation to avoid reversal on appeal is a powerful institutional disciplinant.
But the same judges noted that following a holding and absorbing its reasoning are different things.
A lower court can grant dissolution on cruelty grounds because Seema Hanif says it must, while
still framing the facts in ways that reflect a compliance-focused view of marriage — describing
the wife's conduct at length, noting what she did not do to preserve the relationship, and so on. The

outcome changes before the reasoning does.

24



On maintenance quantum, every practitioner interviewed described the same structural problem.
Awards are too low, the mechanism to establish the husband's actual income is inadequate, and
the enforcement pathway is burdensome. A woman who obtains a maintenance decree at Rs. 7,000
per month and then has to file separate proceedings to enforce it, with the attendant legal costs,
time, and emotional expenditure, is not being meaningfully protected by the law. The formal right
exists; the practical remedy does not follow automatically. As one family lawyer described it,
women often spend more on the proceedings than they recover from them. The district-judiciary
judges interviewed for this study pressed a qualification that the report records: in their account,
trial courts have in recent years fixed maintenance with closer attention to the payer’s actual
financial capacity and to the cost of a child’s education, moving away from the nominal figures of
older reported cases. The quantum problem identified above is real, but on this evidence it is

narrowing rather than static.

On the question of judicial attitudes within the institution, the interviews surfaced something the
case law does not directly reveal. A sitting High Court judge, discussing the delegated right of
divorce (Talaqg e Tafweez) — the right a husband can include in the Nikahnama allowing the wife
to pronounce talaq herself — remarked that there was little value in a woman requesting this right
at the outset of marriage, since it could be revoked, and that beginning a marriage with discussions
about divorce reflected badly on the institution of marriage itself.!* The comment was made in
passing, as an aside rather than a legal proposition. But its implications are not trivial: a judge who
regards asking for a divorce-related protection at the time of marriage as socially inappropriate is
less likely to take seriously the absence of that protection as a structural constraint on a woman
who later seeks to exit the marriage. Attitudes that do not appear in judgments still shape how

evidence is weighted and how facts are framed.

On the matrimonial property ruling in Amara Waqas, the fieldwork produced a notably candid
assessment from one of the interviewees. The judgment, he observed, is admirable in its ambition
but troubling in its practicality. It introduces a category of jointly owned marital assets without
defining which assets qualify, when the joint ownership arises, or how disputes about it are to be

adjudicated. He noted, by way of illustration, that it is not obvious whether an asset purchased two

11 High Court judge, interviewed during fieldwork “Why would you begin a marriage talking about divorce? The right
can be revoked anyway. It reflects poorly on both parties.”

25



days into the marriage should be treated as jointly owned, or whether the valuation of domestic
labour is to be calculated on some notional hourly basis. The judgment calls for legislation to
embed the doctrine, and it is right to do so — but in the interim, it will generate cases that family
courts are not equipped to resolve and may produce outcomes that vary more with the individual
judge than with any principled legal standard.

Assessment: Doctrinal Developments and the Limits of Practical Realisation

Pakistani family law jurisprudence is far from static. That is the first and most important thing to
say. The Supreme Court has, in the last decade and particularly in recent years, moved with
increasing clarity toward a rights-based framework that treats women as independent constitutional
subjects. A decision such as Ambreen Akram settles the consummation question. Seema Hanif
Khan settles the forced khula question and the professional autonomy question. Ibrahim Khan
settles the consent requirement for khula. These are genuine legal advancements, reached through
careful reasoning, and they deserve to be acknowledged as such.

Importantly, these developments have not emerged in opposition to the Islamic character of
Pakistani family law, but through deeper engagement with it. The courts are doing something
analytically more sophisticated than is sometimes recognised: they are finding progressive
outcomes within the Islamic framework rather than in spite of it. The Federal Shariat Court's
analysis of the Hadith of Thabit-bin-Qais to establish that a woman's right to exit a marriage does
not require her husband's agreement is not a departure from Islamic jurisprudence; it is an
engagement with it. This matters in the Pakistani context because it insulates progressive outcomes
from the most common avenue of challenge. An outcome grounded in Quranic authority and
constitutional principle is more institutionally durable than one grounded solely in comparative

law or international convention.

At the same time, these advances reveal the next stage of reform that remains necessary. While the
superior courts have articulated increasingly progressive principles, the translation of those
principles into everyday family court practice remains uneven. The courts are doing well at a level
that most women never reach. The Supreme Court and the superior courts hear a fraction of family
law litigation. The overwhelming majority of it is decided in family courts where the reasoning of

those apex court judgments has not yet become institutional reflex, and where the structural
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conditions — low maintenance awards, inadequate income verification, the default to khula,
procedural delays that stretch years beyond a six-month statutory ceiling — continue to operate
largely unreformed. Such shortcomings still limit the practical realisation of substantive equality.
Sumaira Shaheen’s nineteen directions were necessary because the ordinary mechanisms of
judicial supervision had failed. But this also demonstrates both the judiciary’s growing awareness

of these institutional shortcomings and its willingness to address them directly.

Despite these continuing challenges, the trajectory of Pakistani family law jurisprudence is
unmistakably one of forward movement. Courts today are far more attentive to women’s
autonomy, coercion within marriage, economic vulnerability, and the realities of unequal
bargaining power than they were even a decade ago. The distance between the doctrine that the
Supreme Court articulates and the outcome that a woman actually receives in a family court —
that distance is what substantive equality means in this context, and it is where the most urgent
work remains. The remaining task is therefore not to create progress from nothing, but to ensure
that the advances already achieved at the constitutional and appellate levels are consistently

realised in the daily functioning of family courts across the country.

Lens coding matrices and case-by-case scoring grids for all thirteen cases are set out in Annex B.
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[Meeting with Hon’ble Justice Ageel Abbasi at the Supreme Court of Pakistahln‘\]

Chapter 2 — Workplace Harassment
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[Meeting with Ms. Fauzia Vigar, Federal Ombudsperson]

“Workplace harassment is not merely an individual grievance — it is a
systemic problem that perpetuates gender inequality by restricting
women’s economic and professional growth...”

— Muhammad Din v. Province of Punjab, PLD 2025 Supreme Court 354
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Significance and Scope of Workplace Harassment Jurisprudence

A woman who enters paid employment in Pakistan does not simply enter an occupation. She enters
a space that was not designed with her in mind, governed by norms that predate her presence, and
structured around hierarchies that have long treated female authority as unconventional.
Workplace harassment is the mechanism through which structural resistance most often makes
itself known. It takes the form of unwanted advances, hostile conduct, character assassination,
threats, and the weaponisation of institutional power against women who are perceived as
occupying space they are not entitled to occupy. It is not, as its name might suggest, simply a

matter of sexual conduct. It is, at its core, a matter of power, and the law was enacted to say so.

Pakistan's Protection Against Harassment of Women at the Workplace Act, 2010 was amended in
2022 and represents one of the more ambitious legislative interventions in the country's gender
equality framework. It created a dedicated institutional mechanism, the Ombudsperson, to receive
and adjudicate complaints outside ordinary employment and criminal law channels. It anchored
the right to a harassment-free workplace in Articles 9, 14, 18, 25, and 34 of the Constitution.
Through the 2022 amendment, it expanded its reach to cover gender-based discrimination more
broadly, informal workers, and transgender persons. On paper, it is an effective piece of legislation.

The question this chapter examines is whether it has functioned as one and if not, then why.

Social stakes are significant. Women's labour force participation in Pakistan remains among the
lowest in the region, and the conditions of the workplace are a central reason. Harassment
constrains women's economic participation, undermines their professional authority, and converts
the constitutional right to work with dignity into something that must be negotiated and defended
daily. A law that is inconsistently applied, or whose reach is contracted by formalist interpretation,
does not solve this problem. It provides the appearance of protection while leaving the underlying

conditions of harm intact.
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A. The Jurisprudential Landscape

The eleven cases examined here do not tell a single story; they tell several, and the distance
between them is the most important finding of this analysis. They span the Act’s period of
operation from 2010 to 2025 and cover the full range of judicial responses: landmark purposive
reasoning at the Supreme Court level, formalist threshold dismissals at the High Court level, and
a set of intermediate decisions that apply the Act’s framework with varying degrees of rigour. Four

cases define the jurisprudential shape of this domain.

The first, and the most significant, is Nadia Naz 2, decided by the Supreme Court in 2023. The
case arose because the original Supreme Court bench had interpreted the word 'sexual’ in the Act's
definition of harassment to mean only conduct of an explicitly sexual nature, physical advances,
requests for sexual favours, and so on. The review bench, including Justice Ayesha Malik, found
this interpretation fundamentally wrong. The word 'sexual,’ as any dictionary confirms, carries two
meanings: relating to physical attraction, and relating to gender or the two sexes. A definition of
'sexually demeaning attitudes' that is limited to physical attraction produces no coherent meaning;
it is only intelligible when 'sexual’ is read as ‘gender based’. The Court examined Parliamentary
debates, the Act's statement of objects, and the international instruments that the legislature
expressly incorporated CEDAW, ILO Conventions, the Vienna Declaration and held that the
legislature's intent was the elimination of all gender-based workplace discrimination, not merely
conduct of a sexual nature. The original judgment was set aside. The 2022 amendment to the Act

subsequently codified this interpretation, but Nadia Naz had already established it as the law.

The second is Uzma Naveed 3, decided in 2022, where five female anchorpersons at Pakistan
Television Corporation brought a joint complaint against a senior supervisor who had made
remarks about their appearances, sent unwanted messages, visited a complainant's home uninvited,
and threatened professional consequences for refusing his advances. The Federal Ombudsman had
found him liable and imposed minor penalties; the President enhanced these to removal from

service; the Islamabad High Court then set aside the enhanced penalty. The Supreme Court

12 Nadia Naz v. President of Pakistan PLD 2023 SC 588, authored by Justice Yahya Afridi and Justice Ayesha Malik.
13 Uzma Naveed v. Federation of Pakistan PLD 2022 SC 783, authored by Justice Syed Mansoor Ali Shah and Justice
Umar Ata Bandial.
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restored the President's order. Crucially, the Court addressed the question of delay in filing — the
complainants had not come forward immediately — and held that in Pakistan's social and cultural
context, where women face real risks of counter-allegations against their character and family
honour, delay in reporting harassment is not evidence of fabrication. It is evidence of rational
caution in an environment that consistently punishes women who speak. Courts, the judgment
held, must decide harassment cases on their merits, not turn complainants away at the threshold
because they waited.

The third is Muhammad Din*4, decided by the Supreme Court in 2025, which confronted a question
that the prior cases had not directly addressed: what happens when the harasser is the subordinate
and the complainant is his superior? Dr. Sidra Zafar, a lady doctor, was harassed by her official
driver, a man who had far less institutional rank but deployed harassment precisely to undermine
her authority. The Supreme Court held that formal hierarchy does not determine the direction of
power in harassment cases. The power that harassment mobilises is not the power of institutional
rank but the power of patriarchal social structures that resist women's authority regardless of, and
sometimes in direct inversion of, their formal position. A junior employee can create a hostile work
environment for a senior woman because he carries the weight of social norms that do not accept

her authority. That conduct falls squarely within the Act.

Against these decisions sits Tariq Mehmood®®°, decided by the Islamabad High Court in 2025, and
it illustrates the persistent counter-current. Shazia Munir was terminated from her probationary
position and then filed a harassment complaint against the supervisor responsible for her dismissal.
The High Court set aside the Ombudsman's findings against the supervisor: the complaint had been
filed fourteen days after the alleged incident, no witnesses had come forward in a busy bank
branch, and no CCTV footage had been produced. The delay, the court found, cast serious doubt

on the complaint's credibility and authenticity, particularly because it coincided with the adverse

4 Muhammad Din v Province of Punjab PLD 2025 Supreme Court 354, authored by Justice Syed Mansoor Ali Shah
and Justice Ageel Abbasi.

15 Tarig Mehmood v. Shazia Munir PLC (CS) 2025 IHC 1254, authored by Justice Muhammad Asif.
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employment action. What the court did not ask is why a woman on probation, who had just been
dismissed by the person she was accusing, might have waited fourteen days before filing. What
she risked by filing immediately. Whether witnesses in a workplace are structurally likely to come
forward against a senior colleague. Whether the absence of CCTV footage is suspicious or
predictable. The reasoning does not engage with these questions because it does not need to: the
formal evidentiary gaps are sufficient to resolve the case without them.

The distance between the progressive decisions and the formalist ones is not a distance of years or
courts — it is a distance of interpretive philosophy, and it is that distance, more than any other
single finding, that this analysis sets out to explain.

Recurring Patterns in Judicial Reasoning: Structural Findings

A. Interpretive Philosophy as the Primary Determinant of Outcome

The law does not decide harassment cases — the judicial philosophy brought to it does. Reading
across eleven cases through a ten-lens framework, what emerges is a jurisprudence whose
outcomes are determined less by what the Act says than by who is interpreting it. The most
important finding of this analysis is that interpretive philosophy — purposive versus formalist —
is the single most powerful predictor of outcome in harassment cases. This is not a trivial
observation. It means that the protection the Act provides is judge-dependent rather than rights-
dependent: the same statutory text, read by different hands, produces entirely different legal

realities for the women who appear before it.

Where courts have read the Act with its purpose in view, the results have been transformative. The
purposive decisions, Nadia Naz, Uzma Naveed, Muhammad Din, Asif Saleem, Muhammad Tahir,
share three features. First, they situate the Act within its constitutional foundations, treating
Articles 14, 25, and 34 as live interpretive resources rather than background decoration. Second,
they understand harassment as a power phenomenon that operates through patriarchal social
structures and is not confined to explicitly sexual conduct. Third, they engage with comparative
and international jurisprudence — the Indian Supreme Court’s Vishaka guidelines, Catharine

MacKinnon’s foundational theoretical framework, CEDAW, the ILO Violence and Harassment
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Convention, United States and Canadian decisions — not as a list of citations but as reasoning
tools that give content to statutory language.

The contrasting picture, produced by courts that read the same statute through a narrower lens, is
considerably less protective. The formalist decisions, Shahina Masood, Sana Ullah Aman, Meesha
Shafi, Tarig Mehmood, share their own three features. First, they confine the Act’s definitions to
their literal categories: employee, employer, organisation, sexual conduct. Second, they treat
formal evidentiary standards as appropriate in contexts where those standards are structurally
designed to exclude complainants — demanding CCTV footage in cases that occur behind closed
doors, expecting contemporaneous witnesses in workplaces where power asymmetry makes
witnessing dangerous, treating delay as dishonesty rather than as the predictable result of fear.
Third, they treat the Act’s protective purpose as irrelevant to its interpretation. The result, across
these cases, is that categories of women who are most vulnerable to workplace harm —
independent contractors, informal workers, women harassed in professional but non-employment
contexts — are left outside the Act’s reach. The interpretive choice a judge makes before reading

a single fact is, in this body of law, the most consequential decision in the case.

B. The False-Complaint Assumption: Suspicion as an Analytical Default

If interpretive philosophy determines how the law is read, the false-complaint assumption
determines who is believed before the reading begins. The stereotype question runs through the
entire corpus. The false-complaint assumption, the working presumption that women fabricate
harassment allegations for strategic advantage surfaces in multiple cases, sometimes explicitly and
sometimes through the framing of the evidentiary inquiry. When a court asks first whether the
woman is believable, and only subsequently whether the conduct was unlawful, it has already
reproduced the same structural suspicion that causes women to hesitate before reporting in the first
place. The progressive decisions resist this directly: Asif Saleem holds that no woman would
compromise her own honour and dignity by filing a false harassment complaint merely to harm a
colleague; Uzma Naveed establishes delay tolerance as an explicit legal principle. Nonetheless, the
formalist decisions import baseline suspicion into their analytical framework without naming it,
treating corroboration requirements as neutral evidentiary standards when they are, in fact,
requirements that the architecture of harassment is precisely designed to make impossible to
satisfy.
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C. The Remedial Gap: Individual Relief Without Institutional Accountability

Even where courts rule in a complainant’s favour, the question of what the victory actually changes
reveals a persistent limitation of this jurisprudence. The analysis reveals a consistent gap between
individual resolution and structural reform. The progressive decisions remove harassers,
compensate complainants, and produce doctrinal change that reshapes the statutory landscape.
What they do not do is order the institution to change: no workplace audit, no required review of
grievance mechanisms, no structural accountability for the organisational failure that made the
harassment possible. One significant exception is Muhammad Tahir v. President of Pakistan,
where the Supreme Court issued wide-ranging directions to expand the Act's definitions to cover
informal and agricultural settings, establish district-level harassment protection cells, deploy
mobile complaint units in rural districts, and mandate harassment complaint mechanisms in all
educational institutions enrolling female students. This is operational reasoning of the kind the rest
of the corpus almost entirely lacks. That it stands largely alone is the remedial finding.

Practitioner and Judicial Perspectives: Qualitative Fieldwork Findings

The field research conducted for this chapter interviews with practising lawyers, judges,
Ombudsperson officials, and civil society actors confirmed the patterns the case analysis identified

and added texture that judgments alone cannot provide.

The patterns that emerge from the case law do not exist in isolation: they are produced within a
judicial and institutional culture that fieldwork renders visible in ways case law alone cannot. On
the question of judicial understanding, the interviews revealed a consistent distinction between
judges who have received gender-sensitivity training and those who have not. The former
understand harassment as the Act defines it — as a power-based phenomenon that extends beyond
explicitly sexual conduct — and apply the definition accordingly. The latter tend to reduce
harassment to its most visible, explicitly sexual forms, dismissing or minimising conduct that is
abusive, discriminatory, and hostile but lacks the sexual dimension that pre-amendment
interpretation required. The problem is structural: gender-sensitivity training through the Judicial
Academy exists, but attendance is not mandatory, certification is not required before case

assignment, and the curriculum does not consistently address the specific patterns this chapter
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identifies. The depth of a judge's understanding of harassment jurisprudence is, as a result, a matter
of institutional chance rather than institutional design.

There is already a bad assumption about women in the workplace — 'why is she
even working?', 'was the colleague a friend?' This leads to an attendant assumption

about the woman possessing a ‘bad’ character.

— Interview with Civil Court Judge in Punjab

A. The False-Complaint Assumption as Cultural Default

The false-complaint assumption does not begin in the courtroom — it arrives there already formed.
Field sources described it not as a minority view but as the default cultural assumption within
which harassment complaints are received. Women who bring complaints are presumed to be
doing so for strategic reasons such as to damage a rival, to deflect from their own professional
failures, to extract advantage. The legal consequence is a higher informal evidentiary standard:
women must prove not only that the conduct occurred but that they are the kind of woman who
would not have fabricated it. Male complainants, field sources confirmed, face no equivalent
preliminary character assessment. The asymmetry is not written into the law; it is embedded in the

culture through which the law is applied.

Beyond the question of whether a woman will be believed lies a prior question that the case law
does not surface: whether she can articulate her experience in terms the law will recognise. Field
observations highlighted a dimension that the case law does not surface: the complaint-drafting
problem. Women who experience harassment frequently do not know how to articulate what
happened to them in the statutory language the Act requires. A complaint that fails to use the right
terminology, or that describes conduct in terms the adjudicator does not recognise as falling within
the definition, is vulnerable to threshold dismissal on grounds unrelated to the underlying facts.
Women with access to lawyers, professional networks, and institutional support are better
positioned to navigate this. Women in informal employment, without those connections, face the
same formal legal framework with none of the navigational resources that make it workable. The

Act formally reaches them; in practice, it often does not.
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B. The Institutional Limits of the Adjudicatory Mechanism

Even where a woman succeeds in drafting her complaint, the institution receiving it operates under
pressures of its own. The Ombudsperson's office itself emerged from interviews as an institution
under genuine strain. Its jurisdictional boundaries, as the case law establishes, are contested. Its
remedial authority is limited, it can remove individuals and impose fines, but it cannot order
institutional reform. Its capacity to reach women outside formal employment relationships, or in
rural and agricultural settings, remains restricted by definitional constraints that the 2022
amendment partially addressed but did not resolve. Field sources described the Ombudsperson as
an institution that works, when the complaint fits within its categories and when the complainant

can navigate the process.

Assessment: Doctrinal Developments and the Limits of Practical Realisation

Pakistan’s workplace harassment jurisprudence has produced some of the most analytically
sophisticated gender equality reasoning in the country's judicial record. Nadia Naz is a landmark
decision: it corrected a foundational interpretive error, anchored the Act in its constitutional and
international foundations, and shaped the 2022 legislative amendment that followed. Muhammad
Din extended the framework to reach the informal power structures through which harassment
most commonly operates when the harasser is not a formal superior. Muhammad Tahir issued
operational directions that, if implemented, would structurally alter the Act’s institutional reach.

These are genuine achievements, and they matter.

But the achievements are concentrated in a small number of decisions, produced by a small number
of judges, and they sit above a lower court culture that has not been transformed by them. Tariq
Mehmood, decided in 2025, the same year as Muhammad Din, treats a fourteen-day reporting delay
as grounds for suspicion and demands corroboration of the kind that the structure of harassment
makes impossible to produce. The doctrine established in Uzma Naveed on delay tolerance existed
when Tariq Mehmood was decided. The court did not engage with it. This is not a failure of law.

It is a failure of institutional transmission.

The champion judge phenomenon is a bitter reality. The progressive decisions in this corpus cluster

around judges with particular intellectual views and exposure to international jurisprudence. When
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those judges are not on the bench, the reasoning does not travel with them. The doctrine exists in
the law reports; it does not yet exist in the culture of the courts that apply it daily.

What it costs women is not abstract. A complainant who appears before a court that treats delay as
dishonesty and absence of corroboration as evidence of fabrication has not been protected by the
Act, regardless of what the Act says. A woman who is harassed by a landlord, a client, or a
consultant does not have access to the Ombudsperson's jurisdiction under current definitions. A
woman in a rural setting who does not know how to draft a complaint in the right statutory language
may have her case dismissed before it is heard. The Act, as the progressive judgments have
interpreted it, could reach all of these women. As the law currently operates in practice, it
consistently fails to do so.

The gap between what this jurisprudence promises and what it delivers is the closing finding of
this chapter. Closing it requires more than better judgments. It requires the mandatory training,
bench composition reforms, remedial expansion, and legislative amendments this analysis
recommends, not because the law is absent, but because the distance between the law on paper and

the law in the room remains, for too many women, the defining feature of their experience of it.

Lens coding matrices and case-by-case scoring grids for all eleven cases are set out in Annex B.
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[Panel discussion with Sahar Bandial, Rida Hosain, Nida Usman Chaudhary, and Saroop ljaz—Ilegal
practitioners]
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Chapter 3 — Gender-Based Violence
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[Meeting with Hon’ble Justice (R) Manzoor Malik and Judge (R) Nasir Shah]

“Different people act differently in a state of fear and shock; there is no single

script for survival.”
— Justice Babar Sattar, Shahzad Ahmad v. State PLD 2025 357.
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Significance and Scope of Gender Based Violence Jurisprudence

The United Nations Declaration on Elimination of Violence against Women defines violence

against women as:

‘any act of gender-based violence that results in, or is likely to result in, physical, sexual
or psychological harm or suffering to women, including threats of such acts, coercion or

arbitrary deprivation of liberty, whether occurring in public or in private life’ *®

The preamble of the declaration acknowledges an expansive scope of the possible domains for the
manifestation of violence against women, embedded in the historical power imbalance played out
between men and women. The declaration symbolises a shared consensus among UN member
states, including Pakistan', that gender-based violence is an enabling tool to dominate women to
prevent their full advancement. Therefore, violence against women is understood as one of the

‘crucial social mechanisms to subordinate women’.

Accordingly, this chapter seeks to analyse gender-based violence (GBV) as an expression of
discrimination against women and a systemic mechanism to sustain the traditional subjugation of

women by men.

This chapter examines two categories of GBV: rape and domestic violence. The primary
legislation governing rape is Section 375 of the Pakistan Penal Code, substantially amended by
the Criminal Law (Amendment) Act 2021. In the same year, the Anti-Rape (Investigation and
Trial) Act was also passed to streamline the investigation and trial of rape cases. Under the Act,
special courts were established to try rape and sexual offences exclusively, allowing for speedy
and specialised adjudication. Anti-rape cells and specialised investigation units were also created
to provide immediate medico-legal examination, First Information Report (FIR) registration, and
evidence collection by trained female officers. The Act further mandated in-camera trials and

accorded full privacy protections during evidence recording.

16 UN General Assembly, Declaration on the Elimination of Violence against Women (20 December 1993) UN Doc
A/RES/48/104, art 1.

17 Government of Pakistan, Planning Commission, ‘National Report on the Status of Women in Pakistan’
(Government of Pakistan 2023) https://www.pc.gov.pk/uploads/report/NATIONAL_women.pdf accessed 11 May
2026.
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Domestic violence, by contrast, is regulated through a fragmented provincial framework enacted

following the 18th Constitutional Amendment, with each province maintaining its own statute. 8

These laws broadly define domestic violence to include physical, emotional, psychological, and
economic abuse, reflecting a shift away from earlier narrow understandings limited to physical
harm. They also provide a range of civil remedies such as protection orders, residence orders, and
monetary relief, while recognising diverse domestic relationships beyond marital ties. This
expanded scope acknowledges that violence within the domestic sphere operates across multiple
relational contexts and forms of dependency.

These legal reforms were a direct consequence of effective judicial acknowledgement of
traditional gender-biased medico-legal practices that had for decades denied equal protection of
law to women facing sexual violence. The reforms aimed at ensuring substantive equality to rape
and domestic violence victims and providing a direction for a meaningful institutional change in
the judiciary. The next part of the chapter analyses trends in judicial reasoning vis-a-vis the
evolving legal landscape, as the central inquiry remains to investigate whether judicial progress

diffuses across the institution to produce change or is confined to individual judges.

For this report, the gender-based jurisprudence of Pakistan spanning around seven decades
(starting from 1947) was closely examined, and major cases from the higher courts of the country,
contributing richly to the jurisprudence, were studied to analyse the varying patterns in judicial

reasoning. Below is a synopsis of the selected cases of Rape and Domestic Violence.
. Rape:

The rape jurisprudence presents a picture of sharp, persistent divergence that has not resolved over
time. Some of the most progressive rape decisions in the corpus are recent; some of the most
regressive decisions are also recent. The divergence is not between old courts and new courts,

interestingly, it is between judges, on the same bench, in the same year.

18 Sindh Domestic Violence (Prevention and Protection) Act, 2013; Punjab Protection of Women Against Violence
Act, 2016; Balochistan Domestic Violence (Prevention and Protection) Act, 2014; Khyber Pakhtunkhwa Domestic
Violence (Prevention and Protection) Act, 2021; Islamabad Capital Territory Domestic Violence (Prevention and
Protection) Act, 2020.
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Atif Zareef!® is the reference point for progressive rape jurisprudence in Pakistan. Justice Mansoor
Ali Shah held that the rape victim is on a 'higher pedestal' as compared to victims of ordinary
offences, due to the added emotional and psychological injury she suffers beyond the physical
harm.?® She is accordingly relieved of the condition to provide direct ocular evidence. The
judgment declared virginity testing and the use of sexual history to assess a victim's veracity as a
constitutional violation of her right to dignity.?* It prescribed that courts should refrain from using
expressions such as 'habituated to sex’, ‘woman of easy virtue', or ‘loose moral character' in rape
judgments. These operational directions directly contributed to the 2021 Anti-Rape Act, which
under Section 13 prohibits two-finger virginity testing and declares inadmissible any evidence

referencing the victim's sexual history.

Barely four years later, Muhammad Imran 22 illustrated the fragility of progress. The complainant
alleged rape by a family acquaintance; DNA results confirmed intercourse, but there were no
resistance marks, and the FIR was lodged two days after the incident. The majority converted the
charge from rape to consensual intercourse, reasoning that the delay, absence of injury, and the

woman’s “previous acquaintance” with the accused raised doubt.?®

This reasoning revived the very stereotypes Atif Zareef had dismantled, equating physical damage
with non-consent and factoring the survivor’s character into judicial inference. The decision
implicitly reinstated formal equality: a demand for identical proof burdens irrespective of social

context, fear, or coercion.

Justice Ayesha Malik’s dissent restored a semblance of balance. She warned that “different victims
respond differently to trauma” and that a lack of resistance or immediate complaint cannot convert
compulsion into consent.?* Drawing on international jurisprudence and psychological evidence,
she invoked the “freeze response” as a recognised reaction to fear, viewing coercion as

psychological domination rather than purely physical overpowering. The dissent stands as a

19 Atif Zareef v. The State PLD 2021 SC 550, authored by Justice Syed Mansoor Ali Shah.

20 1pid [5].

21 pid [11]-[12].

22 Muhammad Imran v. The State PLD 2025 SC 662, authored by Justice Shahzad Ahmad Khan.
23 \pid [7]-[8].

24 Muhammad Imran v. The State 2025 PLD SC 662 [8] (Ayesha A Malik, J, dissenting).
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modern articulation of substantive equality and a reminder that courtroom neutrality can perpetuate

injustice when social power is ignored.

In Abdul Khalig?, the Supreme Court considered a tribal gang-rape case reported eight days after
the occurrence. Despite testimony describing threats and humiliation, the Court reversed
convictions, citing delay, absence of injuries, and lack of corroboration. The ruling reflected the
evidentiary orthodoxy of its time: that delayed reporting was inherently suspicious and required

independent proof beyond the complainant’s account.

Yet within the same judgment, Justice Nasir-ul-Mulk’s dissent offered an early glimpse of reform.
He recognised that women in rural and patriarchal settings often face pressure, fear, and
dependence that delay reporting, holding that societal constraints “cannot be treated as deception
by default.”?® His dissent foreshadowed later developments in Atif Zareef?” and Shahzad Ahmed?®,
but the majority’s moral scepticism continued to dominate lower-court reasoning for the next

decade.

The Federal Shariat Court’s decision in Muhammad Ashraf 2 pre-dated many global debates yet
offered a profoundly progressive understanding of coercion. The accused, a father, was charged
with raping his 16-year-old daughter multiple times. The Court upheld conviction, defining
consent not as mere compliance but as an informed choice free from control.*° It distinguished
between consent and will — the latter being the faculty to choose — and reasoned that fiduciary
authority vitiates real consent.3! This recognition of familial domination anticipated modern

theories of coercive control and intersectional vulnerability.

Where later courts sometimes conflated gender equality with procedural parity,
Muhammad Ashraf explicitly acknowledged hierarchical power as a legal factor, thereby

broadening rape law’s conceptual reach decades before it became doctrinally mainstream.

25 State v. Abdul Khalig PLD 2011 SC 554 [28], authored by Justice Mian Sagib Nisar.
26 State v. Abdul Khalig PLD 2011 SC 554 [19] (Nasir-ul-Mulk. J., dissenting).

27 Atif Zareef v. The State PLD 2021 SC 550.

28 Shahzad Ahmad v. The State 2025 PLD 357.

29 Muhammad Ashraf v. The State 1997 PCrLJ 1351.

30 pid [15].

31 Ibid.
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I1. Domestic Violence

Domestic violence jurisprudence presents a different pattern. The divergence here is less between
progressive and regressive individual judgments and more between a growing doctrinal
recognition of non-physical harm and a persistent institutional failure to operationalise that

recognition.

In Dr Seema Hanif Khan %2, the Supreme Court conceptualised domestic violence as
encompassing psychological, emotional, and verbal abuse. The case arose from marital dissolution
proceedings where the lower courts had equated cruelty with physical assault alone.
Justice Ayesha Malik, joined by Justice Naeem Akhtar Afghan, reversed those findings, declaring
that repeated verbal humiliation and disregard for the wife’s consent in marital decisions amounted
to cruelty and violent behaviour under family law. The Court further held that contracting a second

marriage without the first wife’s consent was itself a form of emotional abuse.

This reasoning situates domestic violence within constitutional discourse on dignity and
personhood. It confirms that harm may be intangible yet destructive, aligning Pakistani law with
global standards that regard coercion and humiliation as violations of human rights rather than

mere moral transgressions.

The Zahir Zakir Jaffar®® decision arose from the murder of Noor Mukadam. The Supreme Court
upheld conviction and death sentence, affirming strong evidentiary standards and the credibility
of digital and forensic proof. While the outcome met public expectations of accountability, an
additional note by Justice Ali Baqgir Najafi shifted attention from structural gender violence to

moral commentary on declining societal values.

Such framing, though not part of the ratio, reveals how patriarchal rhetoric persists even in
otherwise correct legal outcomes. By interpreting gendered violence through moral decline rather

than systemic inequality, the opinion displaced focus from the perpetrator agency to societal

32 Mst Dr Seema Hanif Khan v. Wagas Khan PLD 2026 SC 91, authored by Justice Ayesha Malik.
33 Zahir Zakir Jaffar v. The State 2025 SCP 444, additional note by Jusitce Ali Bagir Najafi.

45



“immorality,” subtly reinscribing judgment upon the victim. This demonstrates that discursive

reform, i.e., how courts speak about gender, is as essential as doctrinal progress.

In Mst Hina **, multiple victims challenged the government’s inaction in implementing the
Sindh Domestic Violence Act 2013. Justice Salahuddin Panhwar declared the State’s failure to
operationalise protection mechanisms unconstitutional, directing immediate formation of
protection committees, appointment of officers, and coordination between police and
magistrates. By framing domestic violence as a governmental accountability issue rather than
private dispute, the Court reoriented the conversation from family privacy toward institutional

responsibility.

The judgment’s language reflects partial transition: women appear primarily as dependents
needing protection, yet the ruling’s structural directives ensured actual enforcement of law. It thus
bridges the gap between individual relief and systemic reform — a rare example of a judgment

enabling administrative change.

Analysis of Key Cases and Judicial Decisions
A. Conceptualisation of Gender

As to our central inquiry on how gender is perceived in GBV cases, it is essential to understand
the true essence of ‘gender’, as opposed to its equivalent, ‘sex’. The most agreed-upon position on
gender understands it in ‘performative’ terms, as a repeated social performance of specific roles
which are regulated by cultural notions, rather than fixed biological orientation, which is sex.*®
This concept of gender purports that our identities, ‘male’ or ‘female’, are dynamic and socially

constructed in light of the prevailing norms and customs of the society.

As gender is not innate or fixed, in fact, it evolves alongside societal conceptions; its construction
is therefore largely shaped by the prevalent discourse concerning the supposed roles of persons in
society. One such site to contribute to gender construction, especially in a highly litigious society

like Pakistan, is the court. When dealing with cases of gender-based violence, the court

34 Mst Hina v. Province of Sindh PLD 2019 Sindh 363, authored by Justice Salahuddin Panhwar.
35 Judith Butler, Gender Trouble: Feminism and the Subversion of Identity (Routledge 1990).
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discussions, channelised through reported judgments, become essential agents of gender-
construction. For the same reason, these sites also become meaningful for gender rights

progression due to their arguable influence on the legislative and executive branches of the state.

Gender equality can be best understood through Sandra Fredman’s work on ‘substantive equality’.
Fredman proposes that for substantive equality to be realised, mere equal treatment or formal
equality between sexes is not sufficient; instead, the traditional obstacles barring equal
opportunities to women are to be removed through asymmetric or affirmative action, whereby
women are provided preferential treatment to be brought at par with the historically advantaged
groups, such as men, in our case, to experience true equality before the law.® This, she holds, is
achievable through addressing stigmas and social constructs, addressing socio-economic issues as
human rights concerns, increasing women's participation, and changing norms through structural

changes.

The concept of substantive equality in rape cases is most aptly reflected when judges address rape
victims as independent rights-holders and classify the act of violence as a human rights violation.
In the Atif Zareef case, when the question arose as to whether the solitary statement of the victim
should be admitted in the absence of any corroborative evidence, Justice Mansoor Ali Shah held
that the rape victim is on a ‘higher pedestal’ compared to victims of any ordinary offence, due to
the added emotional and psychological injury she suffers in addition to the physical harm ensuing
from the incident.3” She was therefore relieved of the condition to provide direct ocular evidence
of the offence due to the private nature of the crime. This is an instance of affirmative action in
favour of a rape victim to soften the rigours of trial for her and to provide her with substantive

equality before the law.

The judgment further treats the issue of virginity testing, and the use of such testing to report on
the sexual history of a rape victim, as a constitutional violation of her right to dignity and protection
of her life, liberty, body, and reputation.®® Such an interpretation is an attempt to conceive the
complainant as an independent rights holder under the Constitution to elevate the need for her legal

protection.

36 Sandra Fredman, ‘Substantive Equality Revisited’ (2016) 14(3) International Journal of Constitutional Law 712.
37 Atif Zareef v. The State PLD 2021 SC 550 [5].
38 1bid [11]-[12].
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Similarly, while writing the dissent in the Muhammad Imran case, Justice Ayesha Malik notes that
gender-based violence cases directly infringe the constitutionally protected rights of the affected
women, including the rights to life, dignity, and privacy. She then relates the constitutional duty
of the state to protect women from gender stereotyping to its character as itself a violation of their

fundamental rights.

Similarly, in domestic violence cases, Seema Hanif Khan explicitly departs from rigid evidentiary
expectations and recognises that domestic violence often occurs in private and may not produce
conventional forms of proof. By acknowledging psychological harm and expanding the definition
of cruelty, the Court adopts a context-sensitive approach that addresses disadvantages and
validates women’s lived experiences.®® This aligns with Fredman’s framework of substantive

equality, particularly in its emphasis on redressing disadvantage and enhancing voice.

In Mst. Hina v. Province of Sindh, the Court situates domestic violence within a male-dominated
society where women are socially conditioned and discouraged from reporting abuse. The court
recognised structural barriers, including economic dependence, stigma, and institutional inaction.
The Court’s structural directions to operationalise the domestic violence law demonstrate an
understanding that equality requires effective enforcement mechanisms and institutional support,

not merely formal recognition.*!

This framing treats gender not as a neutral category but as a site of systemic disadvantage, where
violence is embedded in broader institutional and cultural failures.*? This aligns closely with Evan
Stark’s conception of coercive control, where domestic violence operates through patterns of

domination that restrict autonomy rather than isolated incidents of physical harm.*®

On the other hand, the regressive judgments, acquitting the accused on appeal, conceive of women
in their relational role without mentioning the fundamental rights that the alleged act may have
infringed. In the Muhammad Imran case, the majority judgment frames the factual background

around the marital status of the complainant, who is described as a newly divorced woman residing

39 Mst. Doctor Seema Hanif Khan v. Wagas Khan and others PLD 2026 Supreme Court [6]-[7].

40 Sandra Fredman, ‘Substantive Equality Revisited’ (2016) 14(3) International Journal of Constitutional Law 712.
41 Mst Hina v Province of Sindh PLD 2019 Sindh 363 (Paragraph from order dated 14 February 2019) [5].

42 |bid.

43 Evan Stark, Coercive Control: The Entrapment of Women in Personal Life (Oxford University Press 2007).
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in her brother’s home, and previously involved in an alleged case of obscene acts with the
accused.** Such framing of facts later enabled the court to classify the alleged offence as

fornication.

By contrast, Mst. Hina presents a more hybrid model. While the Court treats domestic violence as
a violation of fundamental rights and holds the State accountable for failing to implement
protective mechanisms, women are still frequently described in relational terms such as wives,
mothers, and dependents. Their rights are often articulated through protection and maintenance
rather than autonomy and self-determination. This indicates partial recognition of women as rights-

holders, but within a framework still influenced by patriarchal relational identities.*

The absence of a clear right-holder framework becomes more pronounced in regressive reasoning.
In the additional note in Zahir Zakir Jaffar, the victim is not treated as an autonomous subject but
is instead situated within a moral narrative that implicitly evaluates her choices.*® This shifts the
focus from her rights to her conduct, undermining her status as an independent legal subject and

reflecting how legal reasoning can reproduce gender hierarchy through moral framing.

Overall, the pattern that emerges is partial and fragmented evolution. While certain judgments
demonstrate a clear movement toward substantive equality, the broader judicial landscape
continues to oscillate between formal neutrality, protection-based reasoning, and transformative
rights-based approaches. This inconsistency underscores that equality in domestic violence

jurisprudence is not yet a settled principle but an ongoing site of judicial contestation.
B. Stereotypes and Evidentiary Myths

A gender stereotype is doctrinally understood as a ‘generalised view or preconception of attributes
possessed by, or roles that are normatively performed’ by members of a particular group, such as
men or women.*’ In this manner, stereotypes are used to generalise gendered expectations based
on preconceived notions. They stem from a complacent attitude when circumstantial differences

are hard to recognise, so, for the ease of understanding and predictability, people are identified

44 Muhammad Imran v. The State 2025 PLD SC 662 [1], [7].
45 Mst Hina v Province of Sindh PLD 2019 Sindh 363 (Paragraph from order dated 14 February 2019) [5].
46 Zahir Zakir Jaffar v. The State 2025 SCP 444 (Additional Note Ali Bagir Najafi, J) [10].

47 Rebecca J Cook and Simone Cusack, Gender Stereotyping: Transnational Legal Perspectives (University of
Pennsylvania Press 2010).
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according to generally accepted norms. The implication of such stereotyping is that it reduces the
enjoyment of human rights for the stereotyped subjects and subjugates them by denying special
protection in accordance with their unique situation.*® This becomes more apparent when judges

adopt stereotyping in their reasoning.

An analysis of the GBV jurisprudence in Pakistan reflects the following most consistently

recurring myths or gender stereotypes that appear in judicial reasoning:

¢ Relevance of sexual history of the victim

e Presence of violence marks on victim’s body

e Delay in reporting
In rape cases, courts have heavily relied on the sexual history of the victim; the case law presents
mixed opinions across all judgments from different times. In the Atif Zareef case, the three-
member bench of the Supreme Court had already clarified that reporting the sexual history of a
rape victim to assess the veracity of her complaint is a serious violation of the right to dignity and
equal protection of law under the Constitution, and that even if the rape victim is accustomed to

sexual intercourse, the same is not decisive for the rape case in question.

Despite the above-established position, recent judgments continue to rely on the past conduct of
the victim. In the Muhammad Imran case, the complainant had previously been alleged to have
engaged in obscene acts with the same accused against whom she later reported rape. Even though
the previous complaint was filed several months before the incident of rape, and no conviction or
trial resulted from it, the court in the present case relied on this fact, among other considerations,

to impute consent to her and convert the rape complaint to fornication.*

Similarly, in domestic violence cases, stereotypes emerge through moral judgments about
women’s conduct. In the additional note in Zahir Zakir Jaffar v. State, the reference to “living
relationships™ as a social vice introduces a narrative that links women’s autonomy to moral
decline.® This reflects a deeply embedded stereotype that women who deviate from traditional

norms are somehow implicated in the violence they suffer. Such reasoning shifts the analytical

48 hid.
49 Muhammad Imran v. The State 2025 PLD SC 662 [7]-[8].
50 Zahir Zakir Jaffar v. The State 2025 SCP 444 (Additional Note Ali Bagir Najafi, J) [10].
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focus from structural harm to individual morality, reinforcing patriarchal expectations about

acceptable female behaviour.

Secondly, evidence of resistance or marks of injuries on the victim’s body during unwanted sexual
intercourse has been very closely scrutinised by courts across all periods to establish the veracity

of the complaint in GBV cases.

The analysis of recent case law shows that the traditional position on the relevance of physical
resistance still persists among the judiciary. Even though the now amended provision, Section 375
of the PPC, disregards the standalone importance of evidence related to the fact of resistance in

rape cases, recent judgments continue to insist on this factor.

In the Muhammad Imran case, one of the primary observations for the conversion of rape into

fornication was the absence of medically proven resistance. Justice Shahzad Ahmad noted that:

‘a female who is not a consenting party would offer very strong resistance in a case of
attempt to commit rape with her by a male, but as mentioned earlier in the instant case, no

mark of violence whatsoever was noted on the entire body of [the victin/] **

However, feminist theorists like Evan Stark explain the underlying psychological and social
factors explaining such unexpected responses from victims, which are also essential to address the
related gender stereotypes. His work helps understand the lack of resistance, delay in reporting, or
sudden compromises entered into by rape victims. He says that victims are likely to submit out of
fear, dependency, isolation, or ongoing threats, each of which directly stems from the coercive

control exercised by the accused both during or after the incident.>

This challenges the idea that a rape victim must prove ‘free consent’ in all cases, as consent can
be vitiated by non-physical forms of coercion, especially in domestic or workplace settings.
Importantly, while recent judgments show disengagement with the concept of coercive control and
varying possibilities of vitiated consent, some members of the judiciary are well aware of these

conceptions and employ them in their reasoning to resist gender stereotyping.

51 Muhammad Imran v. The State 2025 PLD SC 662 [7]-[8].
52 Evan Stark, Coercive Control: The Entrapment of Women in Personal Life (Oxford University Press 2007).
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In the Muhammad Imran case, when the majority converted the initial charge of rape to fornication
on account of the lack of resistance and delay in reporting the incident, Justice Ayesha Malik noted

that resistance to forced intercourse cannot be expected in all cases, as

‘different people react differently when confronted with trauma and to subject all women
to a stereotypical presumption that she must resist in a particular form in order to establish
rape is totally without basis’.*....Using psychiatrist's opinion, she further reasoned that it
is normal for rape victims to experience a freeze response or sudden inactivity due to fear,

trauma or threat involved in the act, which severely impacts their ability to resist’.>*

Similarly, in domestic violence cases, a significant progressive shift is visible in Seema Hanif Khan
v. Wagas Khan, where the Court explicitly rejects narrow evidentiary expectations that equate
cruelty with physical injury or require formal documentation such as medical reports or FIRs. By
recognising psychological and emotional harm as sufficient, the Court dismantles the myth that
domestic violence must be visible and externally verified to be legally cognizable.® This reflects
an understanding consistent with gender scholarship that much of domestic violence occurs in

private and cannot be captured through traditional evidentiary frameworks.

Therefore, the analysis of case law reflects the continued persistence of stereotypes among the
judiciary which deny substantive equality to rape victims. Although some individual members of
the judiciary acknowledge progressive doctrinal trends in gender studies and engage with social
constraints faced by rape victims, a large portion of the judiciary continues to reproduce gender
stereotypes in their judgments. Lack of resistance, compromise, past sexual conduct of the victim,
and delay in reporting are conceived through the stereotypical lens of implied consent or immoral

behaviour on her part, which translates into denial of justice to rape victims.
C. Remedies: Symbolic and Operational

Aligned with the case law analysis, the judgments with progressive trends, such as those
conceptualising gender in terms of ‘substantive equality’, seeking to understand victim responses

through ‘coercive control’ and renouncing gender stereotypes, are more likely to suggest

53 Muhammad Imran v. The State 2025 PLD SC 662 [7] (Ayesha A Malik, J, dissenting).
54 1bid [8].
55 Mst. Doctor Seema Hanif Khan v. Wagas Khan and others PLD 2026 Supreme Court [6]-[7].
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operational remedies to redress the systemic issue of sexual violence than mere symbolic

declarations confined to the facts of the case.

For instance, in the Atif Zareef case, the court’s focus is on the broader issue of human rights
violations in rape trials. While discussing the evidentiary relevance of the sexual history and
virginity testing of the rape victim, the court cites medical jurisprudence textbooks to establish the
irrelevance of the state of the hymen—a sheath protecting the opening of the vagina—to establish
recent forced intercourse.® Declaring such practice and other forms of virginity testing as violative
of the privacy and dignity of rape victims, and inconsequential for rape assessment, the court
moved on to the operational remedy by instructing medical officers not to report on the sexual
history of the rape victim or perform virginity assessments.>” The judgment further prescribed that
courts should refrain from writing certain expressions for rape victims, such as ‘habituated to sex’,
‘woman of easy virtue’, or ‘loose moral character’, which historically have appeared in judgments

when rape was not established through evidence.

Consequently, this operational remedy approach led to a major legislative reform after this
judgment in 2021, with the passing of the Anti-Rape Act, which, under section 13, strictly prohibits
two-finger virginity testing and declares inadmissible any evidence referencing the character of

the victim based on her sexual history.

In the Muhammad Ashraf case, the court remedied a crucial and intricate issue of rape
jurisprudence through an operational approach. In that case, the victim was raped by her father
multiple times until she reported to the police. One of the primary legal issues was how to interpret
the victim’s long silence and lack of resistance each time she was assaulted. The court addressed
the issue by enlarging the definition of consent to include ‘will” as a separate ingredient, which is
independent of apparent consent, and can qualify for establishing rape. The court defined will as
‘power or faculty of choosing or determining the desired action’, whereas consent was held to
‘signify agreement or compliance’.*® Consequently, the court sought to provide legal protection to
victims in cases where consent is reflected in the victim’s apparent actions, such as accompanying

the accused to the occurrence by volition; however, such volition may not be for the sexual activity,

56 Atif Zareef v. The State PLD 2021 SC 550 [8].
57 1bid [9].
58 Muhammad Ashraf v. The State 1997 PCrLJ 1351 [15].
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which in such a situation would be identified through lack of will, i.e., no choice to act the other

way.

On the other hand, cases like Muhammad Imran and Abdul Khaliq ignored the power imbalances
and social pressures, such as fear and class difference that constrained the victim from reporting
immediately. Instead of addressing the structural issues of gender-based violence (GBV) or
recognising "coercive control,” the court used the victim's marital status and alleged previous
"obscene acts" to invalidate her claim. In Muhammad Imran case, the court, in fact, exposed the
victim to future prosecution for consensual intercourse by converting the charge of rape to
fornication. It failed to provide a roadmap for how courts should handle similar cases, opting

instead for a punitive outcome based on moralising stereotypes.

By contrast, in Abdul Khalig, the majority opinions provided no operational guidance for future
cases involving tribal pressures or delayed reporting due to trauma. It remained a “symbolic”
acquittal that reinforced the evidentiary myth that a “natural” victim must resist to the point of
physical injury. In these cases, the judiciary reproduced gender stereotypes, resulting in a denial

of justice and a lack of practical reform of the legal system.

Similarly, in domestic violence cases, the remedial landscape across the cases reflects a clear
divide between symbolic recognition of harm and operational enforcement of rights. In most
instances, courts acknowledge domestic violence and expand doctrinal understanding, but the

remedies remain confined to case-specific relief rather than broader institutional impact.

In Mst. Hina v. Province of Sindh, the Court moves beyond declaratory relief and issues concrete
directions for the implementation of the domestic violence law. By ordering the appointment of
Protection Officers, and coordination among state institutions, the Court attempts to operationalise
statutory rights.>® This reflects an understanding that remedies must address institutional failure,
not merely individual disputes, aligning with the capabilities approach enunciated by Nussbaum,

which emphasises enabling conditions for the exercise of rights.®

At the other end, Zahir Zakir Jaffar demonstrates the limits of remedies in criminal adjudication.

While the conviction and sentence are upheld, the reasoning remains confined to punishment

59 Mist. Hina v. Province of Sindh PLD 2019 Sindh 363 [7].
60 Martha C Nussbaum, ‘Creating Capabilities: The Human Development Approach and Its Implementation’ (2009)
24(3) Hypatia 211.
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without engaging with broader structural concerns such as gender-based violence prevention or
victim protection. The absence of any systemic or preventive dimension reflects a traditional
punitive model that does not extend to addressing underlying causes of violence.®*

Even in progressive judgments such as Seema Hanif Khan, where the Court advances a more
nuanced understanding of cruelty and dignity, the relief remains focused on correcting the outcome
of the case rather than issuing broader guidelines or reforms. This indicates that doctrinal
development and remedial innovation do not always move together, with courts often stopping
short of translating progressive reasoning into systemic change.%?

Consequently, judgments with a progressive and substantive conceptualisation of gender-based
violence move beyond the limitations of formal consistency to be responsive to those who are
disadvantaged or ignored in violence cases. This shift allows for operational remedies, such as
prohibiting demeaning evidentiary practices or redefining consent and cruelty to directly redress
disadvantages and counter the stereotyping and humiliation that historically devalued victims.
Ultimately, these transformative judicial trends achieve structural change by modifying

institutional norms to ensure that justice is accessible to those situated at the margins of society.
Practitioner and Judicial Perspectives: Qualitative Fieldwork Findings

The current landscape of gender jurisprudence in Pakistan is characterised by a profound
fragmentation, where progressive constitutionalism coexists uneasily with entrenched patriarchal
scepticism. Insights from field interviews reveal that the interpretation of gender-based violence
is often more dependent on the individual mindset of a judge than on settled legal doctrine. This
creates a system where justice is contingent on judicial perspective, resulting in an uneven
transition from formal to substantive equality. While some judges advocate a context-sensitive
approach grounded in social reality, others maintain a traditional framing that ties gender to moral

roles and scepticism toward survivors.

A core tension exists between the concepts of substantive and formal equality within the judiciary.

During her interview, Justice Ayesha Malik conceptualised gender as shaped by lived experience

61 Zahir Zakir Jaffar v. The State 2025 SCP 444 (Additional Note Ali Bagir Najafi, J) [1]-[3].
62 Mst. Doctor Seema Hanif Khan v. Wagas Khan and others PLD 2026 Supreme Court [18]-[19].
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and institutional positioning, advocating for a contextual understanding grounded in social reality.
She argued that:

Women should be treated as central participants rather than marginal or
dependent actors — Justice Ayesha Malik

In contrast, the approach of judges like Justice Manzoor Malik emphasise evidentiary rigour and
judicial neutrality, an approach that, whatever its intentions, can leave the structural disadvantages

shaping women’s experiences insufficiently weighed.

A judge is not supposed to be a reformer. They (judges) cannot relax the fixed
evidentiary standard of ‘proof beyond reasonable doubt’ in criminal cases. The
standards remain the same even in gender-based violence cases because women
are as likely to lie as men. Her statement must be scrutinised objectively and

corroborated with other evidence.— Justice (R) Manzoor Malik

This focus on formal neutrality assumes that treating parties identically ensures fairness, but in

practice, it fails to account for the structural disadvantages that shape the experiences of women.

Legal practitioners associated with the Federal Judicial Academy, such as Fahad Malik and Saima
Amin Khawaja, argue that relaxed evidentiary standards for rape and domestic violence victims
are a necessary form of constitutionally guaranteed affirmative action under Article 25(3) of the

Constitution, granting special protections to women.%

Such affirmative action does not infringe upon the fair-trial rights of the accused
because a victim's solitary statement must still be proven confidence-inspiring and

reliable through cross-examination — Fahad Malik

However, the field shows that this progressive view is not universally accepted. Senior advocate

Sahar Zareen Bandial observed that courts often oscillate between recognising women as rights-

63 Constitution of the Islamic Republic of Pakistan 1973, art 25(3).
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holders and reverting to relational or moral frameworks depending on the judge. She argued that
legal strategy often adapts to the perceived inclinations of individual judges, which undermines
the development of a stable and predictable jurisprudence.

The persistence of gender stereotypes and evidentiary myths remains a significant barrier to
justice. Interview insights from Justice Shahzad Ahmad Khan, the author of Muhammad Imran
case, reflected an accused-centred approach, taking the view that all factors, including the sexual
history of the complainant, become relevant in sexual violence cases. He argued that because such
cases involve the gravest punishments, the accused should be accorded the benefit of every

possible extent.

A rape complainant should not be allowed to dictate the investigation based on her
lone statement, only by reason of the gravity of the alleged offence. In fact, she
should be made to fulfil all evidentiary standards to prove the charge, for the same.
Only such an approach balances the high penal consequences of sexual offences

for the accused.

—Justice Shahzad Ahmad

Regarding the issue of physical resistance, he reiterated that:

Natural conduct expected of a fully grown-up lady is to resist to the fullest extent.
Rape cases, especially those lacking strong evidence of resistance, and indicating
similar sexual engagements of the victim in the past, are most likely to be instances
of honey-trapping (false allegations of sexual abuse to acquire financial gains or

other leverage).

—Justice Shahzad Ahmad

This culture of disbelief extends beyond the courtroom and reflects the investigatory stage as well.
Interviews with some lady investigation officers revealed a staggering level of denialism in police;

they uniformly opined that:
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Most rape complaints, in 70-80% cases, don’t progress into trials or reach a

conclusion due to the falsity of the charges.

—Safina Hanif, Mahvish, Sayyida Salik (Investigation Officers—Special Sexual

Offences Investigation Units, Punjab Police)

They interpreted the high rate of pre-trial compromises not as a result of social pressure, but as
proof of an impetus for false accusations. Human rights advocate Saroop ljaz highlighted that this
broader culture of disbelief often treats victim testimony with suspicion unless corroborated by
objective evidence, effectively creating informal evidentiary burdens that exceed legal

requirements

Despite these challenges, there are signs that judicial training and exposure can disrupt these
entrenched myths. District Judge Shazib Saeed noted that his own approach evolved over time,
moving away from dismissing cases due to a lack of conventional evidence toward a more context-
sensitive evaluation after engaging with sensitisation initiatives. However, this transformation
remains uneven and is not yet institutionalised. There is a critical need for such training at all levels

of the judiciary to ensure that progressive reasoning permeates beyond isolated judgments.

District and Sessions Judge Shazib Saeed and Civil Judge Shazia Munawar, who appeared together
for the district judiciary, were emphatic that this evolution is institutional as well as individual,
and that the trial courts’ own contribution to it is easily understated. They traced the origins of
Pakistan’s gender-based-violence courts to Lahore in 2015, where a backlog of roughly 750 rape
cases sat against a near-zero conviction rate. A diagnostic exercise undertaken with the Lahore
High Court and the Asian Development Bank produced what they described as the first dedicated
GBYV court in South Asia, together with a set of victim-protective practices — the pre-screening
of cross-examination questions to bar scandalous or irrelevant inquiry, one-case-at-a-time listing
to protect privacy, female prosecutors and support staff, and a courtroom screen to remove direct
eye contact between the survivor and the accused — and sustained training of judges, prosecutors,
and investigating officers at the Punjab Judicial Academy. Within roughly a year, they reported,
the conviction rate rose to about sixteen per cent, and the model has since been replicated across
districts and sub-divisions in Punjab and beyond — including border districts such as Dera Ghazi

Khan, where convictions in such cases had been almost unknown — with specialised GBV courts
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now operating down to the tehsil level. Judge Saeed cited his own judgment in a Lahore murder
trial, in which he treated the killing of an eight-months-pregnant woman as two distinct counts of
gatl-i-amd, recognising the viable foetus as a separate life, as an illustration of how trial benches

can extend protective reasoning without waiting for appellate direction.

Civil Judge Shazia Munawar made a parallel argument on the family-law side: that the governing
statutes are themselves protective of women, that the right to khula turns on a wife’s own statement
rather than on a contested evidentiary burden, and that maintenance awards at the trial level have
in practice moved with economic conditions and the payer’s capacity rather than remaining frozen
at the nominal figures of older reported cases. These accounts are an important corrective to any
reading of the trial courts as uniformly static, and the report records them as such. They do not,
however, displace the report’s central finding, which both judges accepted in its qualified form:
that progressive reasoning is not yet evenly transmitted, that its presence still varies with the
individual bench, and that the work ahead is to make the gains they describe the institutional
default rather than the achievement of particular judges in particular districts.

The field also identifies a significant gap between symbolic judicial declarations and operational
enforcement. DIG Kamran Adil emphasised the court-centric nature of the legal system,
suggesting that remedies often remain confined to adjudication without translating into effective
enforcement on the ground. Without coordination across institutions and the appointment of
protection officers or monitoring mechanisms, even well-reasoned judgments have limited
practical impact. The lack of institutional mandates allows existing patriarchal attitudes and

practices to persist regardless of doctrinal shifts in the higher courts.

Ultimately, the field interviews confirm that gender-jurisprudence in Pakistan is in a transitional
state. Sustained reform requires the institutionalisation of principles that treat gender-based
violence as a human rights violation and assess consent through the lens of power and context.
Until these values move from exceptional reasoning to everyday practice, the promise of
constitutional equality will continue to depend more on who interprets the law than on the strength
of the law itself. The current reliance on the personality and background of individual judges

erodes public trust and signals that the rights of women remain conditional and uncertain.

Assessment: Doctrinal Developments and the Limits of Practical Realisation
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The findings of this report demonstrate that gender-based violence jurisprudence in Pakistan
remains structurally fragmented, judge-dependent, and only partially aligned with the ideals of
substantive equality. While recent judgments reflect a gradual shift toward recognising women as
autonomous rights-holders and acknowledging forms of harm beyond physical violence, this
progress is neither consistent nor institutionalised. Courts continue to oscillate between rights-
based reasoning and deeply embedded patriarchal assumptions, particularly in rape cases where
stereotypes regarding resistance, delay, and past conduct persist despite legislative reforms. Even
where progressive principles emerge—such as the rejection of evidentiary myths or the recognition
of coercive control—they are often confined to individual decisions rather than forming a stable
doctrinal foundation. As a result, judicial reasoning frequently reproduces societal biases instead
of correcting them, limiting the transformative potential of law.

At the same time, jurisprudence reveals important normative strengths that can serve as a
foundation for reform. Courts have increasingly begun to engage with broader conceptions of
equality, moving beyond formal neutrality toward more context-sensitive approaches that
recognise structural disadvantage, psychological harm, and institutional failure. In some instances,
this has translated into operational remedies capable of influencing investigative practices,
evidentiary standards, and institutional accountability. However, the absence of consistency across
benches, limited diffusion of progressive reasoning, and continued reliance on morality-based or
stereotype-driven frameworks undermine these gains. Ultimately, the trajectory of gender
jurisprudence in Pakistan reflects an ongoing struggle between competing judicial mindsets, where
meaningful transformation will depend not merely on doctrinal development but on the
institutional internalisation of substantive equality as a guiding legal principle, rather than an

exception applied at the discretion of individual judges.

Lens coding matrices and case-by-case scoring grids for all discussed cases is set out in Annex B.
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[Meeting with Hon'ble JustlceMallk Shahzad Ahmad Khan at the Supreme Court of Paklstan]
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[Meeting with Rida Hosain, Nida Usman Chaudhry, and Saroop ljaz—L egal practitioners]
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[Meeting with Barrister Salman Safdar]

Chapter 4 — Public Law
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[Meeting with Fahad Malik and Saima Khawaja—Ilegal practitioners associated with the Federal Judicial
Academy]

“A woman’s legal rights, her personhood, and her autonomy are not

erased by marriage, nor should they be made contingent upon it.”
— Justice (R) Syed Mansoor Ali Shah.

Significance and Scope of Public Law Jurisprudence
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Public law is the terrain on which the State defines its relationship to the individual. It is where
pension rights are adjudicated, where domicile and citizenship are assigned, where the civil service
is recruited, where democratic representation is calibrated, and where access to justice through
formal courts is either secured or quietly denied. When that terrain is mapped against the lives of
women in Pakistan, what emerges is not a random scatter of disadvantage but a structural pattern:
the persistent tendency of law to route women’s relationship with the State through their
relationships with men. A woman’s pension entitlement turns on her father’s or husband’s
employment record. A woman’s domicile is presumed to follow her husband’s upon marriage. A
widow’s compassionate employment lapses if she remarries. A daughter’s eligibility for a
compassionate appointment is extinguished, not by her own legal capacity, but by an
administrative clarification that declares her a liability of her husband. The theme of public law
deserves a chapter because these are not peripheral matters. They are the load-bearing architecture
of how the Pakistani state treats half its citizens.

The constitutional stakes are correspondingly high. Article 25 of the Constitution of Pakistan 1973
prohibits discrimination based on sex alone. Articles 34 and 35 direct the State to ensure women’s
full participation in national life and to safeguard the family and the mother. Article 9 guarantees
the right to life, which the Supreme Court has read to encompass the right to a dignified livelihood.
Articles 14 and 27 protect dignity and prohibit discrimination in public service. This is not a thin
constitutional text. It is a constitution that is, on its face, committed to gender equality in every
domain of public administration. The question this chapter addresses is the gap between that
commitment on paper and the practice of the courts and the administration that are supposed to

give it effect. The gap is the story. It runs from 1958 to 2025, and it is not yet closed.

Recurring Patterns in Judicial Reasoning: Structural Findings
A. The baseline: Adverse Distinction Doctrine

In Shirin Munir®, The Punjab medical college admissions reserved 677 of 858 seats for men and

only 181 for women, resulting in a less-qualified male being admitted over a more-

64 Shirin Munir V, Government of Pakistan PLD 1990 SC 295, authored by Justice Shafi Ur Rehman.
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qualified female. The Supreme Court struck this down, holding that sex-based classifications
under Article 25(2) can only favour women, not be used against them.

Shirin Munir established what this report calls the adverse-distinction reading of Article 25. It is
the analytical seed from which the subsequent thirty-five years of public-law gender jurisprudence
grew. It is also the limit that the best of the recent jurisprudence has had to push past. The test it
supplies is well-designed for overt, facial sex-based classification. It does not ask whether a
facially neutral rule produces sex-disparate effects. It does not ask whether the language of a
judgment or an administrative instrument reproduces a gender stereotype. It does not commit the
Court to ongoing oversight of the administrative practice it has declared unconstitutional. Those
three absences shape the story of the decades that follow.

B. Language as Constitutional Defect

The most significant development in the corpus is a group of three Supreme Court judgments
delivered between March and June 2025, all authored by Justice Syed Mansoor Ali Shah. Taken
together, they representa qualitative shift in reasoning. Earlier jurisprudence corrected
discriminatory outcomes. The 2025 triad corrects the conceptual ideations as well as the

language that produced the discriminatory outcomes.

I. Judicial Rejection of Coverture and Gendered Dependency

Zahida Parveen® was appointed as a primary school teacher under Rule 10(4) of the KPK Civil
Servants Rules, 1989, which allows compassionate appointment of one child of a civil servant who
dies or is incapacitated in service. Her appointment was promptly withdrawn. The basis was a
clarification letter from the Establishment Department stating that a married daughter loses
eligibility for compassionate appointment on marriage because she has lost her right to that facility.
The Khyber Pakhtunkhwa Service Tribunal dismissed her appeal. In paragraph 7 of its judgment,
the Tribunal described her as “her husband’s liability.”®

65 Zahida Parveen v. Government of Khyber Pakhtunkhwa, 2025 SCP 107, authored by Justice Syed Mansoor Ali
Shah.
56 1bid.
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Justice Mansoor Ali Shah’s judgment dismantled the case on four levels. First, the Establishment
Department’s clarification letter, signed by a Section Officer, lacked legal authority under Section
26 of the KPK Civil Servants Act to amend Rule 10(4): executive practice cannot override
legislative command. Second, the exclusion of married daughters but not married sons from Rule
10(4) fails the Article 25 reasonable-classification test because there is no intelligible differentia
between them; both remain children of the deceased civil servant whose entitlement the rule
protects. Third, and crucially, the Court named the conceptual defect: the exclusion is a
constitutionally impermissible revival of the doctrine of coverture — the common-law rule by
which a married woman’s legal identity was absorbed into her husband’s. The Court cited the
American line of coverture cases, the Indian line, and Bhe v. Magistrate Khayelitsha from the
South African Constitutional Court. CEDAW Articles 1, 2, and 11, read with General
Recommendation No. 33, were treated as binding interpretive authority. Feminist legal theorists,
Martha Fineman on vulnerability and economic dependency, Bell Hooks on liberation and
institutional norms, Simone de Beauvoir on the mediation of women’s personhood through marital
status, were cited in the body of the judgment with full attribution. The Feminist Judgments Project

and Simone Cusack’s work on eliminating judicial stereotyping were cited approvingly.

The Court then turned to the Tribunal’s language. It quoted the phrase “a married daughter
becomes a liability of her husband,” identified it as the site of the constitutional defect, and held
that the use of gender-biased language by judicial or administrative bodies does not merely reflect
prevailing prejudices — it perpetuates and legitimises them, and risks encoding bias into the law
itself. This is the judgment’s most important contribution. The Pakistani Supreme Court, in 2025,
applied to a subordinate court’s language exactly the analysis that the European Court of Human
Rights had developed in Carvalho Pinto de Sousa Morais v. Portugal®’: identify the operative
stereotype, name it, and hold it constitutionally repugnant on first principles. Zahida Parveen’s

appointment was restored with back benefits. The clarification letter was struck down.

Il. Constitutional Citizenship Beyond Marital Identity

Shaheen Yousaf®® was appointed as a clerk under the Prime Minister’s Assistance Package for

Families of Deceased Government Employees after her husband, an Income Tax officer, died in

67 Carvalho Pinto de Sousa Morais v. Portugal (ECtHR) (Application No. 17484/15).
68 Chief Commissioner, Regional Tax Office, Bahawalpur v Shaheen Yousaf 2025 SCMR 1076.
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service. In 2016, she was terminated following an Office Memorandum (OM) that stripped widows
of their compassionate employment upon remarriage. There was no equivalent restriction on
widowers. The Supreme Court, declining to interfere with the High Court’s reinstatement order,
used the occasion to articulate the principle the triad is building: the Constitution “secures
fundamental rights for individuals as equal citizens, not as appendages of patriarchal roles or
marital identities.” The OM was held to be direct sex discrimination. The Court read Margaret
Owen’s scholarship on the human rights of widows in developing countries and Kate Young’s
work on widows without rights into the constitutional analysis. It explicitly noted, in a rare moment
of institutional self-awareness, that the OM had already been withdrawn by the Establishment
Division before the judgment — and that the withdrawal did not moot the case, because the
constitutional analysis was needed for cases decided when the OM was in force and as guidance

for analogous practices elsewhere.

I1l. Domicile, Agency, and the Constitutional Autonomy of Married Women

Dr. Shumaila Naeem® joined government service with a domicile from Khyber Pakhtunkhwa. She
married a civil servant from Balochistan, relocated, and in 2018 applied for a senior medical post
against the Balochistan provincial seat. The FPSC refused, arguing that under the 1971
Establishment Division Office Manual, her domicile had frozen at entry into service. Justice
Mansoor Ali Shah traced the doctrine of dependent domicile from Roman law through English
Canon Law to the common-law rule that a wife’s domicile follows her husband’s. He cited Lord
Denning’s description of the rule as “the last barbarous relic of a wife’s servitude,” reproduced
Blackstone’s exposition of coverture, and documented the statutory abolition of the dependency
rule in the United Kingdom, New Zealand, Australia, and Singapore. The Court held that a married
woman retains the legal choice to adopt her husband’s domicile or retain her own — it is a matter
of agency, not law. To accommodate legitimate federal interests in provincial balance, it created a
gender-sensitive, one-time exception to the freezing rule for women civil servants, exercisable
once during service. The judgment closed with two paragraphs on the constitutional role of the
Court itself: that the Supreme Court is the constitutional conscience of the nation and that its judges

are custodians of liberty, equality, and institutional independence.

69 Federal Public Service Commission v Dr Shumaila Naeem Civil Petition No 651 of 2025.
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C. Quotas as Floors, Not Ceilings

Qanoot Fatima’®, decided by Justice Ayesha A. Malik of the Lahore High Court, is the corpus’s
most decisive engagement with the conceptual structure of women’s quotas. The Government of
Punjab recruited 1,500 corporals for its Counter-Terrorism Department. Seventy-five women were
appointed under a five-per-cent quota. Female candidates who had qualified on open merit —
including respondents whose scores placed them in the top four hundred overall — were excluded.
The Government’s position was that the open seats were reserved for men. Justice Malik rejected
this reading with an observation that will recur across the entire corpus: by confining women to
five per cent, the Department had, in effect, created a concealed ninety-five per cent quota for able-
bodied Muslim men. Women’s quotas are temporary special measures designed to neutralise
structural barriers to participation. They are floors, not ceilings. They do not prevent female
candidates from competing on open merit. The stereotyping justification offered by the
Department — that women were given desk jobs because they were considered vulnerable and
weak — was held to be precisely the kind of assumption that CEDAW Article 5 requires the State

to dismantle.

Doctrinal Developments and the Limits of Practical Realisation

The full corpus covers sixty-seven years. Ata Elahi’* set the baseline: the Supreme Court upheld
separate, radically unequal electoral seats for women on the reasoning that rural women were too
illiterate and too dependent on male relatives to vote independently. The 1958 woman in Pakistani
public law was, on this reasoning, a relational figure whose political voice was presumed to belong
to a male kinsman. The Zia-era Habib ur Rehman’? left a state-imposed regime of dress codes and
audience restrictions on women athletes undisturbed by treating a government directive as
resolving the petitioner’s grievance without engaging the constitutional question. The education
cases of the late 1980s and 1990s, Mussarat Uzma’3, Farhat Jaleel”*, and Falsafa Jamal®, applied

the Shirin Munir adverse-distinction test to strike down exclusionary gquota arrangements, while

70 Qanoot Fatima v. Government of Punjab 2018 PLC (CS) 22.

1 Ch. Ata Elahi v. Mst. Parveen Zohra PLD 1958 SC 298.

72 Habib Ur Rehman Siddiqui v. Government of Pakistan PLD 1981 SC 17.

73 Mst. Musarrat Uzma Usmani v. Government of Punjab PLD 1987 Lahore 178.

74 Mst. Farhat Jaleel v. Province of Sindh PLD 1990 Karachi 342. Headnote (c) and (d).
S Falsafa Jamal v Government of Balochistan 1999 CLC 1547.
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exposing the limits of the remedial repertoire: Falsafa Jamal recognised the constitutional violation
and denied the petitioners any individual relief on grounds of procedural timing. Rukhsana Bibi
(2016) struck down the asymmetric provision of the Citizenship Act that allowed foreign wives of
Pakistani men to acquire nationality but provided no reciprocal right for foreign husbands of
Pakistani women; the provision remains unamended nine years later. Province of Punjab v.
Kanwal Rashid’® also authored by Justice Mansoor Ali Shah reframed pension entitlement as a
component of the constitutional right to a dignified livelihood under Article 9 and identified the
Finance Department’s reading of the rules as gender-insensitive, preparing the ground for the 2025
triad without yet invoking coverture or feminist legal theory by name.

Read together across sixty-seven years, the fifteen judgments in this corpus produce a picture that
is neither a simple story of progress nor a simple story of failure. It is a story of an apex
jurisprudence that has matured faster than the institutions it is meant to govern, and of a remedial
tradition that has not yet found the structural tools to carry reasoning into administrative change.

Four patterns run through the corpus.

A. The Persistence of State-Mediated Dependency

The most consistent structural feature is what this report calls State-mediated dependency: the
tendency of Pakistani public law to route women’s access to the State through their relationships
to men. A pension triggers the husband’s or father’s employment. Compassionate appointment
flows to the widow or daughter as an extension of the deceased male civil servant’s entitlement.
Domicile follows the husband’s assignment. Citizenship attaches through the male line. Electoral
representation is treated, as recently as 1958, as a delegation from the male household head. The
pattern is not uniform. The 2025 triad has named it precisely and dismantled it with constitutional
first principles. But the pattern is structural, which means that individual judicial victories —
however well-reasoned — do not automatically displace it from the administrative instruments,
the departmental circulars, the Service Tribunal judgments, and the legislative provisions that

instantiate it across the public sector.

78 Province of Punjab v. Kanwal Rashid 2021 SCMR 730.
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B. Stereotypes Reproduced and Dismantled

The corpus contains both reproduction and dismantling of gender stereotypes, sometimes in the
same judgment. In Mussarat Uzma, the progressive holding, that qualified women cannot be
excluded from medical colleges by sex-based quotas, is grounded in part in the social need for
female doctors to treat female patients: a role-based justification that subtly reproduces the
assumption that women’s educational access is legitimate because it serves a care function. In
Rukhsana Bibi, a judgment that strikes down an asymmetric citizenship provision refers to women
in passing as “the weaker sex”, precisely the protective-paternalist framing that Cook and Cusack’s
anti-stereotyping framework 7’ identifies as residual stereotyping embedded in language rather
than doctrine. In Zahida Parveen (2025), by contrast, the Tribunal’s phrase “a married daughter
becomes a liability of her husband” is extracted from the impugned judgment, identified as the
operative stereotype, traced to its conceptual origin in coverture, and held to be constitutionally
repugnant on first principles. The distance between 1987 and 2025 is the distance between

unreflective role-justification and a conscious anti-stereotyping jurisprudence.

The pattern that emerges from the corpus is that stereotyping enters the jurisprudence at three
distinct levels: in the explicit reasoning of the court (Ata Elahi), in the language of the judgment
even when the doctrine is progressive (Rukhsana Bibi), and in the reasoning of subordinate courts
whose judgments the apex court is reviewing (Zahida Parveen). The 2025 triad is the first point at
which Pakistani jurisprudence addresses all three levels simultaneously, and the first point at which
language in a subordinate court’s judgment is treated as a constitutional defect requiring correction

in its own right.

C. Women as Rights-Holders and Relational Figures

Across the corpus, the question of whether the woman appears as an autonomous constitutional
subject or as a relational figure defined through her connections to men produces consistently
divergent answers at different levels of the judicial hierarchy. At the apex level, the trajectory is
broadly toward autonomy, particularly after 2018. Qanoot Fatima insists that female candidates

are rights-holders who can compete on open merit and be appointed on merit, regardless of quota

” Cusack, Simone. Eliminating Judicial Stereotyping: Equal Access to Justice for Women in Gender-Based

Violence Cases. Final Paper submitted to the Office of the High Commissioner for Human Rights, June 2014.
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arrangements. The 2025 triad treats marital status, widowhood, and remarriage as facts about a
woman’s life that have no constitutional bearing on her entitlement to employment, pension, or
domicile. At the Service Tribunal level, however, Zahida Parveen’s case demonstrates that a
subordinate body can still write, in 2024, that a married daughter is her husband’s liability. The
gap between apex and subordinate reasoning is not merely a doctrinal lag; it is evidence that the
cultural assumptions the doctrine has named are still operative in the institutions that apply it most

frequently.

D. Remedies: Individual Relief Against Structural Defect

The most consequential pattern across the corpus is the mismatch between the structural quality of
the reasoning and the individual scope of the remedy. In case after case, the Court identifies a
defect in the architecture of administrative practice a departmental clarification, an office
memorandum, a statutory provision, a quota design and resolves the case before it by restoring the
individual petitioner’s entitlement. Zahida Parveen’s appointment is restored. Shaheen Yousaf’s
reinstatement is affirmed. Kanwal Rashid’s pension is secured. The clarification letter is struck
down. The office memorandum is held unconstitutional. The individual wins. The administrative
practice that produced the individual’s grievance is left to change, or not, without monitoring,

compliance obligations, or ongoing court oversight.

The one judgment in the corpus that comes closest to structural remedy is Amna Saleem Khan’®,
in which the Islamabad High Court directed all employers, across categories of employment, from
permanent to daily-wage to contract, to comply with maternity-leave protections. The directions
were broad. They were issued without a monitoring mechanism. The extent of compliance across
the public and private sector, particularly for contract and informal-sector workers, remains an
open empirical question. The pattern is not accidental. It is the predictable shape of a remedial
tradition that resolves one dispute at a time. The structural-injunction tradition — retention of
supervisory jurisdiction, periodic compliance reports, court-appointed implementation oversight

— that South African and Indian constitutional practice has developed, and that the ECtHR’s

8 Amna Saleem Khan v. National University of Sciences and Technology, 2021 PLC (CS) 212 (Islamabad
High Court). Authored by Justice Mohin Akhtar Kiyani.
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Committee of Ministers supervision supplies in the European system, has not yet become a settled
feature of Pakistani public-law gender jurisprudence.

E. Progress: Institutional or Judge-Driven?

The final pattern the reasoning reveals concerns the source of these advances. The most significant
advances in the corpus — Qanoot Fatima, Kanwal Rashid, the 2025 triad — are substantially the
work of three judges: Justice Ayesha A. Malik. Justice Mohsin Akhtar Kiyani, and Justice Syed
Mansoor Ali Shah. Their judgments share a citational architecture (Fineman, Bell Hooks, de
Beauvoir, Cook and Cusack, CEDAW General Recommendations), a methodological commitment
to naming the operative stereotype rather than just correcting the outcome, and a willingness to
engage feminist legal theory in the body of the judgment rather than in an appendix. This is
transformative adjudication. It is also, by definition, judge-driven rather than institutional. When
those judges are no longer on the bench, it is not clear that the citational architecture, the anti-
stereotyping method, or the structural critique will survive in the ordinary practice of Pakistani
public-law adjudication. Progress that depends on the presence of particular judges is not yet
institutional. The question of how to convert it into institutional practice is the central challenge

the chapter’s recommendations address.
Practitioner and Judicial Perspectives: Qualitative Fieldwork Findings

The fieldwork for this chapter involved interviews with sitting judges of the superior courts, senior
advocates practising in public-law matters, and scholars and civil-society actors working in the
gender-and-justice space. What follows is drawn from those conversations. Speakers are identified

where they have consented to attribution; others are anonymised at their request.

“Words matter. Vocabulary matters. These things completely change the narrative
of the facts. Until things do not start to feel criminal while reading or hearing about
them, you cannot start thinking of them as wrong. They get normalised.”

— Justice Ayesha Malik, Supreme Court of Pakistan

Justice Ayesha Malik’s observation about language is the practitioner’s version of what the Zahida

Parveen judgment does doctrinally. The point is not that offensive language in a judgment is
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distasteful; it is that language in a judicial pronouncement has normative force. A Tribunal that
calls a married daughter her husband’s liability is not making a grammatical error. It is restating a
legal proposition. That proposition will then be available, in the next case, as a precedent-flavoured
rationalisation. Justice Malik was equally direct on the substantive goal of the jurisprudence: “We
do not need diversity. What we need is substantive equality.” The distinction matters because
diversity — counting women judges, tracking female representation in the civil service — is
compatible with a system in which women are present but not empowered. Substantive equality

requires that the institutions themselves change.

“I believe precedents restrict the laws from developing further. Human conduct is
a social science, hence it depends on the case facts when we 're deciding the cases.”
— Justice Athar Minallah, Supreme Court of Pakistan (co-author of the Zahida

Parveen bench)

Justice Athar Minallah’s jurisprudential position illuminates why the 2025 triad is structured as it
is. If precedent is treated as a ceiling rather than a floor, the move from outcome-correction to
structure-correction becomes harder to sustain across successive benches. Justice Minallah’s view
treats adjudication as inherently contextual and fact-sensitive — which is precisely what the 2025
triad performs, reading the specific language of a specific clarification letter for the specific
conceptual move it makes. The corollary, however, is that this form of adjudication requires a
judicial culture in which fact-sensitivity extends to gender analysis. Where that culture does not
exist, the space opened by departing from mechanical precedent can as easily be filled by

unreflective stereotype as by careful constitutional reasoning.

“The very reason to include such conventions and others is to include and read
them into our jurisprudence. We must not be shy to adopt a good international

legislative piece which could help wus with progressive judgments.

— Justice Ageel Ahmed Abbasi, Supreme Court of Pakistan

Justice Abbasi’s account of the integrative impulse behind the 2025 triad’s citation of CEDAW,
international scholarship, and comparative jurisprudence describes not an aberration but a

deliberate jurisprudential project. The remark that he puts “extra effort into external research and
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quote international scholarship to develop obiter dicta of the judgments, for the future generations
to have rich scholarship-filled judgments to read” is significant. The obiter is being written for the
diffusion problem: to give future benches, and advocates appearing before them, the citational

resources to sustain the reasoning beyond the tenures of the judges who originated it.

Practitioners at the bar offered a more ground-level account of the diffusion problem. Senior
advocate Sahar Bandial described the daily reality of litigating gender-equality claims in terms
that the Zahida Parveen judgment implicitly confirms: “Eventually it boils down to the perspective
of the judge.” The practical corollary is equally direct: “Know thy judge ... tailor your arguments
to the specific temperament of the judge.” These are not cynical observations. They are a precise
diagnosis of what vertical-diffusion failure looks like from the position of counsel. When the
outcome of a constitutional claim depends primarily on the individual sensibility of the assigned
bench, the constitutional right is functionally discretionary. The judgment’s quality becomes a

function of the judge’s prior exposure to feminist legal reasoning, not of the doctrine itself.

Saroop ljaz, a senior advocate and a prominent civil rights activist, reflecting on political
representation, traced the 1958 baseline forward in a way that the data supports: “Election laws
have not seen any development if seen through a gendered lens. The representation of women in
parliament has been generally the same since the promulgation of the constitution of 1973.” The
constitutional provision has existed for five decades. The practice has not changed commensurate
with it. Barrister Rida Hossein, analysing the Reserved Seats judgment from the 2024 election
cycle, was more pointed: “The female representation is a token representation.” The court’s
indifference to whether a numerical threshold of representation translates into genuine political
voice, she argued, reproduces at the apex level the same formal-over-substantive equality move

this chapter has traced through the administrative cases.

Nida Usman Chaudhary, Co-founder of ‘Women in Law Initiative’ and a prominent women’s
rights activist, supplied the structural numbers that give these observations their institutional
context: women constitute eighteen per cent of the subordinate judiciary and only five per cent of
the higher judiciary. The subordinate figure has moved from sixteen to eighteen per cent since
2020. The higher-judiciary figure fluctuated between four and five per cent without a real
breakthrough. A judiciary whose composition is this skewed, she observed, is not structurally

positioned to absorb, normalise, and transmit a jurisprudence whose analytical ambition depends
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on the kind of trained gender sensibility that the 2025 triad both performs and demands of its
readers. Her framing of the deeper distinction is the one that captures the state of the jurisprudence
most precisely: the difference between law that is pro-women which assumes women are weaker
entities needing protection from a court run mostly by men and law that is feminist, which treats
women as rights-bearing constitutional subjects whose claims are to be vindicated by the law rather
than managed by it. “After judges like Justice Mansoor Ali Shah and Justice Ayesha Malik,” she

said, “we need to incorporate this distinction into our jurisprudence as well.”

Saima Amin Khawaja, who has delivered gender-sensitivity training to lower-court judges through
the judicial academy, offered the most calibrated assessment of what training can and cannot do:
“One training session does not make much of a difference. This change starts from the school
level.” She was careful to add that incremental gains are visible: “In recent years, we have seen a
positive impact regarding gender sensitivity within courtrooms, with GBV courtrooms and
progressive judgments at the lower court level as well.” The recommendation in this chapter takes
that qualified optimism seriously. The training infrastructure exists. What it requires is sustained,
sequenced programming, not a single exposure and not the assumption that exposure to doctrine
will substitute for the deeper cultural reorientation that she correctly locates at a level the judiciary

alone cannot reach.

Assessment: Constitutional Breakthroughs and the Limits of Structural

Transformation

I. The Emergence of Anti-Stereotyping Constitutionalism

Pakistani public-law jurisprudence on gender has never been more analytically ambitious than it
is in 2025. The 2025 triad and Qanoot Fatima together constitute a body of reasoning that names
operative stereotypes, traces them to their institutional origins in coverture and patriarchal
administrative practice, grounds the constitutional critique in feminist legal theory cited by name,
and treats CEDAW not as a diplomatic aspiration but as a binding interpretive authority. This is a
more demanding form of equality analysis than the adverse-distinction test that has governed the

field for thirty-five years, and it converges — independently and in its own idiom — with the most
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progressive judicial-stereotyping jurisprudence in the international system. The courts are doing

genuinely important work.

Il. The Remedial Gap Between Constitutional Reasoning and Administrative Change

Where the courts are stuck is in the remedial translation of that reasoning. Every significant
judgment in this corpus, from Falsafa Jamal’s denial of individual relief in 1999 to the 2025 triad’s
restoration of individual appointments, leaves the administrative structure that produced the
grievance to be corrected without monitoring, without compliance obligation, and without ongoing
court oversight. The constitutional provision of the Citizenship Act struck down in Rukhsana Bibi
remains unamended. The domicile manuals addressed in Shumaila Naeem have not been replaced.
The quota reasoning in Qanoot Fatima has not been statutorily codified so that it binds every level
of federal and provincial recruitment. Structural critique and individual remedy is not the same as

structural change.

I11. The Institutional Fragility of Progressive Constitutional Reasoning

Where the courts are stuck institutionally is in the concentration of the best reasoning in
two or three judicial voices. That reasoning is available to the entire judiciary as precedent. The
culture of reasoning — the habit of naming the operative stereotype, the willingness to cite feminist
legal theory, the instinct to read administrative language for the conceptual move it makes — is
not yet transmitted through training, bench books, or continuing legal education in a way that

would sustain it beyond their tenures.

IV. The Lived Cost of Structural Inaction

What this costs the people the law is supposed to protect is not abstract. It costs Zahida Parveen
months of wrongful termination and years of litigation to recover an appointment a Section
Officer’s clarification letter took from her. It costs Shaheen Yousaf nine years of contested
employment, reaching resolution only because her case happened to come before a bench with the

analytical resources to see what the Office Memorandum was actually doing. It costs every woman
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whose compassionate-appointment eligibility, pension entitlement, or domicile continues to be
processed under administrative instruments that have not yet been audited against the standard the
2025 triad sets. And it costs, cumulatively, the legitimacy of a constitutional promise that the courts
have finally begun to take seriously at the apex level but have not yet operationalised across the
entire public administration. The reasoning is in place. The structural tools to carry it into practice
are the next chapter of the work.

[Interview with Hon'ble Justice Saman Riffat Imtiaz, Justice Mohsin Kayani, and Justice Babar Sattar at
the Islamabad High Court]
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Part Il —Gender Jurisprudence in Europe

79



What European Courts Have Said and How

European Legal Architecture

European jurisprudence on gender equality has been shaped primarily by two institutional actors
operating at the supranational level: the European Court of Human Rights (ECtHR), applying the
European Convention on Human Rights, and the Court of Justice of the European Union (CJEU),
applying the EU Treaties and secondary legislation. Their methodologies differ. The ECtHR
proceeds case by case through a rights-and-justification framework anchored in Articles 8 and 14
of the Convention, while the CJEU develops an equality doctrine through preliminary references
from member state courts and the interpretation of EU directives. What connects them is a shared
interpretive commitment: both courts treat the Convention and the Treaties as living instruments,
capable of evolving with social conditions rather than locked into the assumptions of the moment
of their drafting. That commitment to interpretive evolution is, as this Part will show, the most

important single feature of European equality jurisprudence.

At the domestic level, constitutional courts play an equally central role. The Italian Constitutional
Court provides the primary domestic case study for the family law sub-section; Spanish Supreme
Court jurisprudence features in the gender-based violence analysis. Both are instances of national
courts translating supranational principles into domestic legal reform through a process that is
often incremental, institutionally cautious, and dependent on the relationship between the court
and the legislature. The ECtHR and CJEU set the normative floor; the pace and character of reform

above that floor is determined domestically.

The analysis that follows is organised by theme. The sub-sections cover family law, workplace
harassment, gender-based violence, and public law. Within each sub-section, the approach is
descriptive and analytical rather than evaluative in comparative terms: Europe is not presented as
the standard against which Pakistan is measured, but as a distinct legal system grappling with

cognate problems through different institutional tools.
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Family Law in Europe

The ECtHR's family law jurisprudence traces a clear arc across four decades. What changes over
time is not the provisions invoked — Avrticles 8 and 14 run through every case — but how strictly
the Court interrogates the justifications offered for differential treatment based on sex, and how

deeply it examines the assumptions embedded in the rules before it.

A — Conceptualisation of Equality

The ECtHR moved from formal scrutiny in Marckx (1979) and Abdulaziz (1985) to explicit
substantive and anti-stereotyping reasoning in Markin (2012) and Beeler (2022). Marckx
established that family law falls within the Convention's reach and that family life exists in reality,
not because the law recognises it — opening the field to rights scrutiny. Abdulaziz introduced the
'very weighty reasons' standard for sex-based distinctions and rejected immigration rules resting
on the assumption that men are economic providers and women are dependents. By Markin, the
Court was no longer simply asking whether two parties were treated differently; it was asking what
kind of social order a legal rule was reproducing, and whether reproducing that order was
compatible with the Convention. Beeler extended this to social security, holding that a rule
designed to protect economically dependent widows had become discriminatory as social
conditions changed. European substantive equality reasoning is the institutional default —
reproduced across chambers and compositions, applied by national courts as an interpretive

obligation.

The Italian Constitutional Court followed a comparable trajectory domestically. Judgment No.
87/1975 dismantled the husband's legal authority as ‘head of the family." Judgment No. 61/2006
described the automatic attribution of the father's surname to children as the legacy of 'a patriarchal
conception of the family and of a now defunct marital power' — but declined to immediately
correct it. Judgment No. 286/2016 introduced a partial remedy. Judgment No. 131/2022 completed
the structural correction with a double-surname default based on parental choice. Sixteen years
separate diagnosis from full remedy: the characteristic Italian pattern of cumulative incremental

reform.

B — Use of Social Context and Gender Theory
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European courts draw explicitly on sociological consensus and feminist legal scholarship. The
ECtHR uses evolving European consensus across Council of Europe member states as a live
interpretive instrument: where a challenged rule has become an outlier relative to legislative reform
across member states, that outlier status is treated as evidence that the rule can no longer be
justified on any proportionate ground. The Italian Constitutional Court's engagement with social
context is comparable, grounding its successive decisions on surname law in changing social

norms about family identity and equal parental recognition.

C — Treatment of Stereotypes

Stereotype rejection is the ECtHR's central methodological development from Markin onward.
Courts name specific gendered assumptions — women as caregivers, men as providers — and
hold that legal rules encoding them cannot survive Article 14 scrutiny. In Burghartz v. Switzerland
(1994) and Unal Tekeli v. Turkey (2004), the Court rejected rules treating the husband's surname
as the normative family default, holding that tradition and administrative convenience cannot
constitute sufficient justification for differences in treatment based on sex. In Markin, the Grand
Chamber held expressly that references to prevailing traditions cannot justify a difference of
treatment based on sex. In Beeler, the Court held that the continued reliance on the male
breadwinner stereotype could not justify differential survivor pension entitlements even where the
rule was originally designed to protect women. Italian Judgment No. 68/2025 — recognising the
intended mother in a same-sex couple as a legal parent alongside the biological mother — extended
this anti-stereotyping logic to the definition of parenthood itself, moving the analysis beyond the

heterosexual marriage model.

D — Judicial Reasoning Style

The ECtHR reasons purposively, comparatively, and evolutively as an institutional default. Its
judgments survey legislative trends across member states, integrate CEDAW General
Recommendations as interpretive authority, and situate individual cases within a cumulative body
of authority. The doctrine built in Markin was extended in Beeler; the surname methodology of
Burghartz was applied in Unal Tekeli; the Italian Constitutional Court's 2022 double-surname
ruling built explicitly on its 2006 and 2016 predecessors. The purposivism is not the achievement
of a particular bench. It is the institutional mode of the court, reproduced across compositions and

reinforced by the Grand Chamber structure.
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E — Remedies and Enforcement

European family law remedies are structurally oriented — requiring legislative reform or
framework change — with the Committee of Ministers supervising execution of ECtHR
judgments. The Italian Constitutional Court imposed a specific normative solution (the double-
surname default) in 2022 after sixteen years of deferred reform, demonstrating willingness to
substitute a direct normative solution when legislative inaction has persisted long enough. The
enforcement architecture — monitoring, compliance reporting, political cost for non-compliance
— creates an institutional floor below which domestic practice cannot formally fall, even if

compliance above the floor is imperfect.

F — Institutional Diffusion

ECtHR family law jurisprudence diffuses through binding implementation obligations, domestic
citation requirements, and legislative reform processes. Diffusion is imperfect — surname reform
in Turkey required years after Unal Tekeli — but structurally supported. A finding of violation
creates a legal obligation to reform the domestic framework, and non-compliance is monitored and
publicly reported. The CJEU's direct-effect doctrine creates an additional diffusion channel: EU
gender-equality directives can be invoked before national courts regardless of whether the member

state has transposed them into domestic legislation.

G — Impact Beyond the Courtroom

The ECtHR's surname rulings required legislative reform that took years. The Italian 2022 double-
surname decision produced immediate administrative effects but cultural change operates more
slowly. The gap between legal articulation and lived reality persists even in systems with
sophisticated enforcement architecture. The ECtHR has developed monitoring mechanisms, and
GREVIO conducts country-by-country evaluations of whether formal protections translate into
practical accessibility. The practical implementation gaps are documented and that documentation
creates a public accountability mechanism that has no equivalent in most other regional human

rights systems.
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Workplace Harassment in Europe

The European reference point for workplace harassment is Spadijer v. Montenegro, in which the
ECtHR applied Article 8's positive obligations doctrine to hold a State responsible for its failure
to effectively investigate and respond to sustained workplace harassment of a female employee by
her superior. The case extended the Convention's reach into the employment relationship: where
harassment affects psychological integrity in a manner that engages private life, the State's positive
obligation to maintain an effective legal framework capable of protecting the right is engaged. This

section traces how that framework operates across the seven lenses.

A — Conceptualisation of Equality

The ECtHR in Spadijer extended Article 8's positive obligations explicitly to workplace
harassment, treating sustained hostile conduct affecting psychological integrity as engaging State
responsibility. The European approach has moved, in its register, from a narrow to a broader
conception of what constitutes legally cognisable workplace harm. European purposive expansion
is the doctrinal default: the Convention system has consistently treated harassment as a power
phenomenon engaging structural gender inequality, not merely a series of discrete impermissible

acts.

B — Use of Social Context and Gender Theory

European courts draw explicitly on sociological consensus and feminist legal scholarship. The
ECtHR uses MacKinnon's foundational theory of harassment as sex discrimination as an analytical
underpinning, and uses evolving European consensus as a live interpretive instrument. The
ECtHR's Article 8 framework focuses on the adequacy of State response, examining whether the
domestic legal framework effectively addresses the structural conditions that produce harassment.
The sociological grounding is institutional and comparative: the trajectory of reform across

member states is surveyed to establish that a challenged approach has become an outlier.

C — Treatment of Stereotypes

The Convention system's anti-stereotyping methodology, developed across Markin and Carvalho
Pinto de Sousa Morais v. Portugal (2017), provides a transferable doctrinal tool for harassment

cases. The false-complaint presumption — the baseline assumption that women fabricate
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harassment allegations for strategic gain — is not engaged directly in Spadijer, where the Court's
focus is on whether the State effectively applied its legal framework. But the broader Convention
anti-stereotyping doctrine scrutinises how domestic courts receive complainant evidence, and
whether credibility assessments of complainants have been infected by gendered assumptions. The
practical consequence is the same as in national systems: credibility assessments of harassment

complainants continue to import assumptions the progressive doctrine was designed to displace.

D — Judicial Reasoning Style

The ECtHR reasons purposively, comparatively, and evolutively as an institutional default. ECtHR
purposivism is the institutional norm, reproduced across chambers and compositions. The
champion judge phenomenon — progressive decisions clustering around individual judges — does
not appear in the same form in the ECtHR, where institutional design carries the purposive method

forward regardless of the composition of any particular bench.

E — Remedies and Enforcement

European remedies in the Convention system are oriented toward structural compliance. In
Spadijer, Montenegro was required to pay compensation for non-pecuniary damage, and the
broader GREVIO monitoring process has tracked its subsequent institutional reforms, noting
improvements alongside persistent deficits in practical functioning. The most significant remedial
gap in the European system, however, is structural: even the most progressive European decisions
produce individual accountability rather than institutional transformation. The harasser is
penalised; the organisation continues. Both systems have enforcement gaps; the European gap has

a supervisory architecture — the Committee of Ministers — that the Pakistani system lacks.

F — Institutional Diffusion

ECtHR jurisprudence diffuses through binding implementation obligations, domestic citation
requirements, and legislative reform processes. Diffusion is imperfect but structurally supported:
a finding of violation creates a legal obligation to reform the domestic framework, and non-
compliance is monitored and publicly reported. No equivalent diffusion failure of the scale seen
in the Pakistani system appears in the European systems — not because European diffusion is
complete, but because the binding implementation obligation creates an institutional floor below

which domestic practice cannot formally fall.
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G — Impact Beyond the Courtroom

The ECtHR's judgments require legislative reform that takes years; cultural change operates more
slowly still. European systems have developed institutional infrastructure to bridge the gap
between legal entitlement and lived reality: independent monitoring mechanisms, legal aid, civil
society engagement, and GREVIQO's country-by-country evaluation of whether formal protections
translate into practical accessibility. The central challenge in the European system is not the
absence of legal standards but their absorption into the everyday functioning of institutions

responsible for protection and enforcement.

Gender-Based Violence in Europe

European jurisprudence on gender-based violence is anchored in the ECtHR, with the Spanish
Supreme Court providing an important domestic-level case study. This section traces how
European courts have reasoned about GBV across the seven lenses, drawing primarily on M.C. v.
Bulgaria, Opuz v. Turkey, Kurt v. Austria, J.L. v. Italy, and S.T.S. v. Spain (Spanish Supreme
Court, STS 145/2020).

A — Conceptualisation of Equality

European jurisprudence approaches equality through a consistently articulated framework of
substantive equality, where gender-based violence is understood as a manifestation of structural
discrimination requiring State intervention and protection. The discussed cases from Europe
uniformly invoke rights of life and privacy, psychological integrity, sexual autonomy, and
prohibition against torture and discrimination, to conceive victims of violence as strong rights-
holders demanding active State protection. The ECtHR has consistently framed gender-based
violence within a State accountability framework, analysing case-specific issues as matters of
human rights violations under the ECHR to determine the State's role in failing to protect the
victim. The divergence from more variable national approaches is therefore not in the invocation
of equality as a value, but in how it is operationalised: European jurisprudence embeds equality

within a structured doctrinal framework tied to State responsibility.

B — Use of Social Context and Gender Theory
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European courts more consistently incorporate social context into their reasoning, drawing on
statistical data, NGO reports, and human rights materials to frame gender-based violence as a
structural issue affecting identifiable groups. This includes recognising how factors such as
economic dependence, ethnicity, and social vulnerability shape both exposure to violence and
access to protection. European courts have called on States to conduct ‘effective’ and ‘context-
sensitive criminal investigations' in rape cases to accommodate peculiar social contexts, such as
age differences, intellectual disabilities, and coercive control, to understand the victim's personal
situation. The divergence from less institutionalised approaches lies in the degree of
institutionalisation of context-sensitive reasoning: in Europe, it is integrated into the interpretive

method itself.

C — Treatment of Stereotypes

European courts more consistently identify and reject gender stereotypes. Converging trends
across the ECtHR cases unanimously reject traditional stereotypes and evidentiary myths, such as
lack of resistance, delayed reporting, or prior conduct of the victim. In Europe, there is a particular
emphasis on psychological factors, such as trauma-linked silence, which prevents active resistance
from victims. Reliance on past conduct is declared an outdated standard to establish consent.
Instead, consent is framed progressively in the context of sexual autonomy of the victim, who has
the right to decide freely whether and with whom to engage in sexual relations. European courts
have rejected inferences on the victim's clothing, sexual orientation, personal relations, and artistic
activities to assess credibility — as in J.L. v. Italy (2021), where the Court found a violation
because Italian courts had examined the complainant's artistic activities in a manner that

reproduced stereotypical assumptions about women's sexual availability.

On the domestic violence front, European courts have moved beyond viewing domestic violence
victims in their relational roles and have conceived them as independent subjects. However, a
major gap persisting in Europe is the requirement to prove 'real and immediate' risk of violence
based on the previous abusive behavioural pattern of the accused to establish systemic
discrimination in domestic violence cases. As the ECtHR jurisprudence is centred around State
obligations, the 'real and immediate' standard is very cumbersome for victims to prove against the
State due to resource constraints, especially for victims from disadvantaged backgrounds. Such a

high evidentiary standard also undermines the tenets of substantive equality, which supports
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affirmative action to address structural disadvantages. The divergence is not absolute presence
versus absence of stereotype resistance, but consistency of approach: Europe articulates a more
stable rejection of stereotypes while upholding strict evidentiary standards in the State-obligation

context — a shared jurisprudential gap.

D — Judicial Reasoning Style

European reasoning follows a more structured doctrinal pattern, grounded in the interpretation of
Convention rights, purposive analysis, and cumulative case law development. Courts frequently
engage in comparative reasoning across jurisdictions and situate individual cases within an
evolving body of human rights doctrine. European cases follow an institutional chain of reasoning
on matters of consent, social inequalities, and structural discrimination of women. The ECtHR has
consistently framed the issue of gender-based violence within a State accountability framework.
This reflects a marked difference from approaches where constitutional rights are invoked only

exceptionally and judicial reasoning remains confined to the factual matrix of individual cases.

E — Remedies and Enforcement

In European jurisprudence, courts not only award compensation but also articulate positive
obligations requiring States to prevent, investigate, and respond effectively to violence, thereby
linking individual cases to institutional responsibilities. Importantly, European cases have
consistently granted financial damages to victims in compensation for mental anguish and distress
resulting from gender-based violence. European courts have moved beyond declaratory remedies
and operationally called for a positive State response to prevent and punish violations through
effective policing, victim protection mechanisms, and functioning legal frameworks. At the same
time, the European framework acknowledges ongoing challenges in ensuring that these obligations

are effectively implemented in practice.

F — Institutional Diffusion

The structure of the ECtHR facilitates a more systematic diffusion of principles across member
states, with judgments contributing to a shared body of doctrine that national courts are expected
to engage with and implement. In M.C. v. Bulgaria, the Court rejected the legal relevance of
physical force to establish consent in rape cases; the reasoning was consistently followed in later

cases of E.B. v. Romania and I.C. v. Romania. In Opuz v. Turkey, the Court imposed positive
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State obligations and linked State inaction to discrimination, a standard refined and followed in
subsequent cases such as Kurt v. Austria and A. v. Croatia. The European jurisprudence reflects a
deeper institutional diffusion as judgments are supported and acknowledged by fellow judges to

signify judicial harmony.

G — Impact Beyond the Courtroom

Judicial decisions in Europe have contributed to legislative and policy developments, including
reforms in domestic violence frameworks and institutional responses; however, gaps in
enforcement, coordination, and practical implementation continue to persist. The convergence
with other systems lies in this shared gap between legal articulation and lived reality, despite
differences in doctrinal structure and institutional design. The central challenge in both European
and non-European systems is not only the development of legal standards but their absorption into

the everyday functioning of institutions responsible for protection and enforcement.

Public Law in Europe

This sub-section draws on the Court of Justice of the European Union and the European Court of
Human Rights, principally Bilka-Kaufhaus GmbH v Karin Weber von Hartz on indirect
discrimination, and the judicial-stereotyping trilogy of Konstantin Markin v Russia, Unal Tekeli v

Turkey, and Carvalho Pinto de Sousa Morais v Portugal.

A — Conceptualisation of Equality

Sandra Fredman's four-dimensional account of substantive equality — redressing disadvantage,
addressing stigma and stereotyping, enhancing voice and participation, and achieving structural
change — describes the aspiration of the European public law framework. The ECtHR moved
from formal scrutiny in its early sex-discrimination cases to explicit substantive and anti-
stereotyping reasoning across the Markin-Unal Tekeli-Carvalho Pinto trilogy. European
substantive equality reasoning is the doctrinal default: it is reproduced across chambers and
compositions, applied by national courts as an interpretive obligation, and enforced by the

Committee of Ministers when States fail to implement it.

B — Use of Social Context and Gender Theory
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European courts draw on a comparable body of scholarship and institutional consensus. The
ECtHR relies on evolving European consensus across Council of Europe member states,
comparative survey of domestic legislative reform, and the interpretive authority of CEDAW as a
living instrument. The sociological grounding is institutional and comparative rather than
theoretical: the trajectory of reform across member states is surveyed to establish that a challenged
rule has become an outlier, and outlier status is treated as evidence that the rule can no longer be
justified on any proportionate ground. The ECtHR in Carvalho Pinto identifies the operative
stereotype with precision, but the identification is doctrinal rather than sociologically situated: the

doctrinal framework is the analytical subject and social context is its input.

C — Treatment of Stereotypes

The ECtHR's anti-stereotyping methodology, developed across the Markin—Unal Tekeli-Carvalho
Pinto line, works in a consistent pattern: the Court identifies the operative gender stereotype
embedded in legislation or in judicial reasoning, names it as such, situates it within a broader
pattern of structural disadvantage, and holds that it cannot survive scrutiny under Article 14. In
Markin, the stereotype is that women are responsible for household and children while men earn
outside the home; the Grand Chamber holds expressly that references to prevailing traditions
cannot justify a difference of treatment based on sex. In Unal Tekeli, the stereotype is the doctrine
of marital unity underlying the requirement that a wife bear her husband's surname. In Carvalho
Pinto, the stereotype is identified not in legislation but in the reasoning of the domestic court itself
— the assumption that a fifty-year-old woman's sexuality is of diminished legal importance and
that her primary role is maternal care — and the ECtHR holds that this form of judicial stereotyping
directly engages State responsibility. The methodology is transferable across cases because it does

not depend on the identity of the impugned rule.

The ECtHR's anti-stereotyping methodology travels across cases, chambers, and member-state
jurisdictions. It has generated a cumulative body of doctrine that national courts are expected to
engage with and implement as a matter of Convention obligation. As Justice Ayesha Malik has
identified precisely why the naming move matters: 'Words matter. VVocabulary matters. These
things completely change the narrative of the facts. Until things do not start to feel criminal while

reading or hearing about them, you cannot start thinking of them as wrong. They get normalised.'
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The European anti-stereotyping doctrine institutionalises exactly this insight across a supranational
system.

D — Judicial Reasoning Style

The ECtHR reasons purposively, comparatively, and evolutively as an institutional default. Its
judgments survey legislative trends across member states, integrate CEDAW General
Recommendations as interpretive authority, and situate individual cases within a cumulative body
of authority. The doctrine of judicial stereotyping announced in Carvalho Pinto built analytically
on the gender-stereotype methodology of Markin and Unal Tekeli; Markin's rejection of tradition
as a justification built on the Convention's evolution from formal to substantive equality scrutiny
across decades of prior jurisprudence. The purposivism is not the achievement of a particular
bench. It is the institutional mode of the court, reproduced across compositions and reinforced by
the Grand Chamber structure. In the ECtHR, the institutional design — the Grand Chamber, the
Chamber system, the doctrine of precedent under the Convention — carries the purposive method
forward regardless of the composition of any particular bench.

E — Remedies and Enforcement

The ECtHR, when it finds a violation in a stereotyping or sex-discrimination case, can require the
respondent State to take general measures of execution under the supervision of the Committee of
Ministers; the obligation is binding and non-compliance is monitored and publicly reported. The
Court of Justice of the European Union has developed, through the direct-effect line beginning
with Defrenne v Société Anonyme Belge de Navigation Aérienne SABENA (No 2), a structural-
effects doctrine that allows individuals to rely on EU gender-equality law before national courts
without waiting for legislative implementation, bypassing the legislative diffusion problem
entirely. These two mechanisms together produce an institutional floor below which domestic

practice cannot formally fall, even if compliance above the floor is imperfect.

F — Institutional Diffusion

ECtHR jurisprudence diffuses through binding implementation obligations, domestic citation
requirements, and legislative reform processes monitored by the Committee of Ministers.
Diffusion is imperfect but structurally supported: a finding of violation creates a legal obligation

to reform the domestic framework, and that obligation generates a political and institutional cost
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for non-compliance. The CJEU's direct-effect doctrine means that EU gender-equality directives
can be invoked before national courts regardless of whether the member state has transposed them
into domestic legislation, creating a diffusion channel that bypasses legislative resistance at the
national level. These two mechanisms together produce an institutional floor below which

domestic practice cannot formally fall.

G — Impact Beyond the Courtroom

The IE University report is measured about real-world impact in the European context: ECtHR
judgments require legislative reform that takes years, cultural change operates more slowly still,
and the gap between legal articulation and lived reality persists even in systems with sophisticated
enforcement architecture. European systems have more developed institutional infrastructure to
bridge that gap: the Committee of Ministers’ monitoring cycle, CEDAW's State reporting
obligation, civil-society engagement through GREVIO's country-by-country evaluation, and legal
aid frameworks that extend formal legal protection to those least able to access it independently.
What the comparison teaches, subject to Ratna Kapur's postcolonial caution that comparison
should produce absorption of useful tools rather than reproduction of a colonial hierarchy of legal
systems, is that sophistication of reasoning is necessary but not sufficient. The structural-injunction

tradition is what carries reasoning into institutional change.

Closing Assessment — The European Jurisprudence

The European picture, taken as a whole, reveals a system that has made genuine structural progress
across all four thematic areas — but one whose limits are as instructive as its achievements. The
common trajectory across family law, workplace harassment, GBV, and public law is a movement
from formal scrutiny of sex-based distinctions, through the rejection of tradition as a sufficient
justification, to an explicitly substantive and anti-stereotyping methodology. By Markin (2012)
and Carvalho Pinto (2017), the ECtHR was asking not only whether a rule produced an unequal
outcome but what social order it was reproducing and whether reproducing that order was
compatible with the Convention. By Beeler (2022) and Italian Judgment No. 68/2025, the
framework had extended to encompass the dynamic evolution of social conditions and the

recognition of family forms outside the heterosexual marriage model.
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What the European picture does not show is automatic translation of doctrinal progress into
institutional practice. The Italian Constitutional Court diagnosed the paternal surname problem in
2006 and did not fully remedy it until 2022. Turkish surname law required years of reform after
Unal Tekeli. GREVIO's country reports on domestic violence document persistent gaps between
formal legal frameworks and their practical accessibility for victims. The ECtHR's monitoring
mechanisms reduce the implementation gap; they do not eliminate it. Progress that depends on
legislative willingness to follow judicial findings is always contingent on political conditions the

courts cannot control.

Two structural limits stand out. The first is the intersectionality gap: European equality
jurisprudence remains better designed for formal and indirect discrimination with a clear gender
comparator than for the compounding disadvantages experienced by women whose subordination
operates simultaneously through gender, class, ethnicity, disability, and geographic marginality.
CEDAW's intersectional framework has not been fully absorbed into operational ECtHR
jurisprudence. The second is the 'real and immediate risk' standard in domestic violence cases,
which sets a threshold that can be cumbersome for victims — particularly those from

disadvantaged backgrounds — to meet. The achievement is real. So are the limits.
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Part 111 — Shared Jurisprudential Gaps
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Where the Two Systems Converge, Diverge, and Share Blind Spots

This is the comparative chapter, and it is written last among the analytical chapters because the
gaps cannot be described until both sides have been fully mapped. Part | established the state of
Pakistani jurisprudence across four themes. Part 11 established what European courts have said and
how. Part 111 now asks three questions in order: where do the two systems converge, where do they
diverge, and where do they share the same blind spots — the gaps that neither system has yet

closed.

1. Where the Two Systems Converge

The most important convergence is also the most counterintuitive one. Both systems, at their apex
level, have arrived at substantively comparable positions on the central questions of gender
equality jurisprudence — and they have arrived there through entirely different normative routes.
This is not a finding about ranking; it is a finding about the structural logic of equality reasoning

across different legal traditions.

Both Invoke Dignity

Across all four themes, both Pakistani and European courts ground their progressive reasoning in
the language of dignity. The ECtHR anchors its analysis in Article 8 of the Convention — private
and family life — which the Court has consistently read as requiring the State to protect conditions
in which individuals can develop their identity and personhood without interference from gendered
assumptions about their proper roles. Pakistani courts anchor equivalent reasoning in Article 14 of
the Constitution and in Islamic principles of karamat (dignity) and adl (justice). The vocabulary
differs; the constitutional work is the same. Dr. Seema Hanif Khan (2026) and Carvalho Pinto
(2017) are both, in their respective registers, holding that the State cannot permit institutional
reasoning — whether of a lower court or of an administrative body — to encode assumptions about

what a woman is for. Neither judgment would cite the other. Both reach the same destination.

Both Struggle With Custody-and-Care Framings

Across family law, GBV, and public law, both systems continue to encounter the difficulty of

adjudicating disputes in which the woman before the court is framed primarily through her
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relational roles — as wife, mother, daughter, caregiver — rather than as an independent legal
subject. European courts have named this framing as a structural problem: Markin holds that
caregiving roles cannot be presumed on the basis of sex; Beeler holds that the dependent-wife
assumption cannot survive changing social conditions. Pakistani courts have resisted specific
instances of relational framing — Ambreen Akram rejects the equation of maintenance with
conjugal access; Zahida Parveen rejects the absorption of a wife's legal identity into her husband's
— but have not yet systematically named the framing itself as the problem. The convergence lies
in the finding that both systems encounter it; the divergence lies in how consistently each system
addresses it.

Both Are Weak on Intersectionality

Neither system has yet developed a systematic framework for adjudicating the compounding
disadvantages experienced by women whose subordination operates across multiple axes
simultaneously — gender, class, ethnicity, disability, geographic marginality. The ECtHR's
comparator-based indirect discrimination doctrine has structural limits when confronting
disadvantage that does not map onto a single axis. Kimberlé Crenshaw's intersectionality
framework has not been fully absorbed into operational ECtHR jurisprudence. Pakistani
jurisprudence is similarly limited: the corpus analysed in Part | engages with economic dependence
and social pressure as contextual factors, but does not analyse how class, ethnicity, or disability
compound the gendered disadvantages that are its primary subject. Both systems acknowledge

intersectionality as a concept; neither has built it into its operative analytical framework.

2. Where the Two Systems Diverge

Different Anchorings of Equality

The foundational difference between the two systems must be stated plainly. Pakistani family law,
GBV law, and personal law are grounded in Islamic personal law, which assigns men and women
differentiated but complementary roles. The husband's obligation to provide financially —
maintenance, dower, support — is not a cultural assumption that progressive courts can set aside
by invoking constitutional equality. It is a religious principle that the legal system is structured
around and that the Constitution protects. A Pakistani court cannot replicate the Grand Chamber's

move in Markin and simply reject the provider-caregiver distinction as a stereotype incompatible
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with equality. That move would place the court in direct conflict with the normative foundation of
the entire personal law system. Progress in Pakistani jurisprudence must therefore be measured
within the framework, not against it. The ECtHR, operating within a secular constitutional and
treaty framework, can reject gendered role assignments outright as incompatible with equality.

This is a genuine difference in the tools available, not a deficit in Pakistani courts' reasoning.

Correspondingly, Pakistani courts possess a resource the ECtHR does not: the use of Islamic
jurisprudence as a tool for generating progressive outcomes within a religious normative
framework. The Federal Shariat Court's reasoning in Saleem Ahmad (2014) — establishing
through close engagement with Hadith that a woman's right to exit a marriage requires no
husband's consent — is not a lesser form of equality reasoning than the ECtHR's reasoning in
Markin. It is a different form, one that operates through religious authority rather than against it,
and it is more institutionally durable in the Pakistani context because it cannot be challenged as

importing secular values into a religious legal framework.

Different Remedy Architectures

European remedies are structurally oriented — requiring legislative reform or framework change
— with the Committee of Ministers supervising execution, GREVIO monitoring Istanbul
Convention compliance, and the CJEU's direct-effect doctrine allowing individuals to invoke
equality law before national courts without waiting for legislative transposition. Pakistani remedies
are predominantly individual: the case is decided, the individual receives relief, and the structural
defect that produced the case persists. The pattern is documented across all four thematic groups.
Zahida Parveen restores an individual appointment but issues no monitoring direction. Amna
Saleem Khan issues maternity protection directions across all categories of employment but
without a monitoring mechanism. Sumaira Shaheen requires nineteen High Court directions to
enforce a six-month statutory deadline that has existed since 1964. Section 10(2) of the Pakistan
Citizenship Act 1951, declared discriminatory in 2016, remains unamended nine years later. The
structural critique is precisely articulated; the individual remedy is granted; the structural defect
persists. The European enforcement architecture does not perfectly solve this problem, but it
creates a floor — a binding implementation obligation with monitored compliance — that

Pakistani jurisprudence has not yet built.
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Different Relationships Between Apex and Lower Courts

The diffusion problem is the most consequential divergence between the two systems in
institutional terms. ECtHR jurisprudence diffuses through binding implementation obligations,
domestic citation requirements, and legislative reform processes. The CJEU's direct-effect doctrine
creates a channel that bypasses legislative resistance entirely. In Pakistan, the gap between apex
doctrine and lower court practice is wide, persistent, and internally generated. The Khyber
Pakhtunkhwa Service Tribunal wrote coverture-era language in 2024, thirty-four years after Shirin
Munir and three years after Kanwal Rashid. The forced khul'a error persisted at lower court level
for years after Ibrahim Khan (2024) and Dr. Seema Hanif Khan (2026) settled the legal position.
Tarig Mehmood v. Shazia Munir (2025) treats a fourteen-day reporting delay as grounds for
scepticism and demands corroboration the structure of harassment forecloses — after Uzma
Naveed had already rejected exactly this approach. No equivalent diffusion failure of this scale
and persistence appears in the European systems. The Pakistani problem is internal: a single legal
system in which apex norms have not become operating culture below. The champion-judge
phenomenon — progressive decisions clustering around individual judicial formations — means
that doctrinal quality is a function of personal intellectual formation rather than institutional

design, and does not replicate when those judges are not on the bench.

3. Where They Share Gaps

Both Lean on Women-as-Mothers Framings

Across both systems, the relational framing of women — as wives, mothers, daughters, caregivers
— surfaces as a persistent pattern even in cases where progressive outcomes are reached. The
ECtHR in Beeler was confronted with a survivor pension rule that had been designed to protect
women precisely because they were assumed to be economically dependent on their husbands and
primary caregivers within the home. The rule was progressive in intent and discriminatory in
effect. The Court corrected the discriminatory effect but did not dismantle the underlying
assumption that caregiving is a female role; it held, instead, that the assumption could no longer
justify differential treatment because social conditions had changed. The Italian Constitutional
Court's surname jurisprudence similarly corrects specific rules while leaving the broader

conception of parenthood as a domain in which mothers and fathers have historically been treated
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differently. In Pakistan, the maintenance cases reveal courts repeatedly asking whether the wife
was performing her domestic duties rather than whether the husband was performing his financial
ones — a framing that treats marriage as a transaction and the wife's financial entitlement as
conditional on domestic compliance. Both systems are moving away from this framing; neither

has fully dismantled it.

Both Have Weak Enforcement of Progressive Declarations

The single most important shared gap is the distance between what courts declare and what women
receive. This gap operates differently in the two systems — through legislative implementation
delays in Europe, through lower court non-compliance and inadequate remedies in Pakistan — but
its practical effect is the same: a woman who has won in law has not necessarily won in practice.
The ECtHR can declare that Montenegro violated Article 8 through inadequate workplace
harassment investigation; it cannot directly supervise the Montenegrin court's next harassment
case, or ensure that the Montenegrin police's next response to a domestic violence call reflects the
principles Spadijer established. The Pakistani Supreme Court can hold that maintenance is an
unconditional right flowing from the marriage contract; it cannot make a family court in
Rawalpindi award an amount that reflects actual cost of living, or enforce the resulting decree
without a fresh application by the wife. The gap between declaration and delivery is, in both
systems, the central unresolved problem of gender equality jurisprudence. The difference is not
that one system has solved it and the other has not. It is that the European system has developed
more institutional infrastructure to narrow it, while the Pakistani system has made more analytical
progress in naming it at the apex level while leaving the institutional architecture underdeveloped

below.

Both Are Light on Intersectional Engagement With Class, Disability, and Religion

As noted under convergences, neither system has built intersectionality into its operative analytical
framework. The consequences are most visible in the cases that fall outside the frameworks as
currently designed. In Europe, the 'real and immediate risk' standard in domestic violence cases —
which requires victims to prove a threshold of danger before State protection is triggered —
effectively excludes from the framework women who face chronic, low-intensity coercive control
without a documented history of acute violence: precisely the women whose compound

disadvantages of poverty, immigration status, or disability make contemporaneous documentation
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least likely. In Pakistan, the family courts' conjugal compliance framework — conditioning
maintenance on a wife's domestic presence and conduct — falls most heavily on women who lack
the financial independence, legal knowledge, or family support to negotiate alternative living
arrangements while litigation is pending. Both systems, in other words, have developed equality
frameworks that work reasonably well for the most legible cases — the clearest violations, the
most documented harms, the most articulately presented claims — and less well for the cases
involving the most complex intersections of disadvantage. CEDAW's General Recommendation
No. 28 on intersectionality provides a framework that neither system has yet fully absorbed into

its operational jurisprudence.

What Each System Can Usefully Learn From the Other

The point of comparative work is not import-export — it is mutual sharpening. Both directions

matter.

What Pakistan Can Usefully Learn From Europe

The most practically valuable resource that European jurisprudence offers Pakistani courts is not
its doctrinal content but its institutional architecture. The structural injunction — retaining
supervisory jurisdiction and requiring periodic compliance reports — is the mechanism that carries
progressive reasoning into administrative practice in the South African and Indian models that
European courts have paralleled. Pakistani superior courts already possess the jurisdictional tools:
the public-interest litigation tradition built in environmental and prison-conditions cases from the
1980s onwards contains the remedial elements from which a structural injunction tradition could
be constructed in gender-equality cases. The 2025 triad's analytical ambition is already there; what
is missing is the commitment to monitor whether it is implemented. The European monitoring
architecture — imperfect as it is — demonstrates that the gap between declaration and delivery

can be institutionally narrowed without requiring courts to become administrators.

The European anti-stereotyping methodology also offers a transferable tool that Pakistani courts
have used case by case without yet systematising. Zahida Parveen names stereotypes explicitly;
Carvalho Pinto does the same through a structured doctrinal framework that travels across cases.
The move from resisting a stereotype in a specific case to naming it as a category of legal wrong

requiring systematic analytical attention is one that Pakistani courts are already making in their
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best reasoning. Institutionalising that move — through bench books, judicial training curricula,
and reporting templates that require judges to identify and address gendered assumptions in their
reasoning — would not require importing a foreign legal culture. It would require building

Pakistani infrastructure around Pakistani reasoning.

What Europe Can Usefully Learn From Pakistan

The most significant resource that Pakistani jurisprudence offers the European conversation is a
model of how to generate substantive equality outcomes within a religious normative framework,
rather than by displacing it. The ECtHR operates within a secular constitutional architecture and
can reject gendered role assignments outright as stereotypes incompatible with equality. This is
not available to courts operating within Islamic personal law systems — and those courts serve the
majority of the world's Muslim-majority population. The Federal Shariat Court's reasoning in
Saleem Ahmad, the Supreme Court's reasoning in Ambreen Akram, and the Islamabad High
Court's reasoning in Amara Wagas all demonstrate that Islamic jurisprudence contains the
resources to generate progressive outcomes on maintenance, dissolution, and property rights
without requiring the displacement of the religious framework. For European courts engaging with
the domestic personal law disputes of Muslim-minority communities — a growing dimension of
European family law — this methodology offers a model that the secular anti-stereotyping

framework does not provide.

Pakistani jurisprudence also offers a model of direct sociological engagement in judicial reasoning
that the ECtHR's more constrained doctrinal vocabulary does not replicate. The genealogy of
domicile traced in Shumaila Naeem — from Roman law through English Canon Law to its
statutory abolition across the common law world — is a form of comparative constitutional
scholarship that the ECtHR's Article 14 line does not exceed. The citational architecture of Zahida
Parveen — Fineman, bell hooks, de Beauvoir, alongside CEDAW General Recommendations and
case law from the U.S., Indian, and South African constitutional courts — demonstrates that
common-law purposivism can be deployed with a richness and directness that the ECtHR's more
formulaic comparative survey does not always match. European courts' engagement with social
context is institutional and comparative; Pakistani apex reasoning, at its best, makes the social

structure itself the analytical subject. That is a different and in some respects more penetrating
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form of gender-equality analysis — and the European conversation would be richer for taking it

seriously.
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Part IV — Observations and Recommendations

A — Observations

The findings documented in Parts | through Il of this report converge on a single structural
diagnosis: Pakistan's gender-equality jurisprudence has advanced significantly at the apex, and has
largely failed to translate that advance into consistent outcomes for the women who appear before
trial-level courts, inquiry committees, and administrative bodies. The gap is not doctrinal — the
superior courts have developed purposive, constitutionally grounded reasoning across family law,
workplace harassment, gender-based violence, and public law that would, if consistently applied,
represent a genuinely protective legal framework. The gap is institutional: between declaration and
delivery, between the reasoning of champion judges and the interpretive culture of the courts below
them, and between landmark decisions that settle legal principles and the administrative and
legislative responses that would embed those principles in practice. The observations that follow
name that gap with specificity across each thematic stream; the recommendations that follow the

observations identify the actors, instruments, and timelines through which it can be closed.

Family Law

Family Law Is Progressively Oriented at the Apex but Unevenly Applied Below

Pakistan's superior courts have developed a sustained and increasingly sophisticated family law
jurisprudence that expands women's maintenance and dissolution rights through constitutional
guarantees, Islamic principles, and purposive statutory interpretation. Ambreen Akram (2026) and
Dr. Seema Hanif Khan (2026) mark a meaningful shift: courts are beginning to treat women as
autonomous constitutional subjects with enforceable economic entitlements, rather than as
relational dependants whose claims are mediated through the family unit. Family court judges and
practitioners confirm the general orientation — family courts are widely described, including by

judges themselves, as structurally inclined toward women's claims.
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That orientation does not, however, reliably translate into outcomes that reflect women's actual
economic circumstances. Maintenance awards across the trial-level record remain disconnected
from the real cost of living, and the forced-khula problem — lower courts substituting khula for
fault-based dissolution and stripping women of dower as a condition of exit — persists decades
after being identified at the appellate level. This account of trial-court practice is grounded in the
clinic’s interviews and recorded fieldwork rather than in a nationwide audit of dissolution decrees;
establishing its full prevalence across the district judiciary with confidence would require a
dedicated national survey, and the finding is offered on that footing. Women who have established
cruelty or fault are routinely granted khula instead, losing dower entitlements they would have
retained under a fault-based decree. Progress at the apex is real and, in recent decisions,
substantively significant; progress at the level where most women's family law claims are actually
resolved is uneven, and the gap between apex reasoning and trial-level application remains the

defining structural problem of Pakistan's family law system.

Source: Chapter |

Workplace Harassment

Judicial Understanding of Workplace Harassment Remains Narrowly Sexualised Despite

Legislative Expansion

Despite the 2022 amendment's explicit expansion of the Protection Against Harassment of Women
at the Workplace Act to cover hostile work environments, discriminatory conduct, and gender-
based misuse of authority, the field observations and case law analysis confirm that a significant
number of trial-level adjudicators continue to conceptualise harassment as a category defined by
explicit sexual solicitation. Workplace harms that fall outside that narrow register — institutional
exclusion, disproportionate disciplinary action against women, intimidation by supervisors, and
systematic marginalisation — are routinely reclassified as ordinary service disputes and resolved
without any engagement with the gendered power structures that produce them. The amendment

expanded the law; it has not yet expanded the interpretive frame through which the law is applied.
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The Implementation of Workplace Harassment Law Remains Shaped by Patriarchal Credibility

Assumptions About Female Complainants

Across field observations and the case law record, harassment complaints are routinely received
within an institutional culture of disbelief: women who file complaints are assumed, as a default
rather than as a fringe reaction, to be exaggerating, strategically motivated, or fabricating. This
assumption is not incidental to the adjudicative process — it shapes evidentiary assessment at
every stage. Delays in reporting, absence of corroborating witnesses, and lack of documentary
evidence are consistently interpreted against complainants, even though harassment by definition
occurs within power asymmetries that make contemporaneous documentation and third-party
corroboration structurally unlikely. The woman who reports is therefore required to overcome not
only the evidentiary burden the Act formally imposes but also an informal credibility burden the
Act does not authorise and the superior court decisions have repeatedly condemned.

Source: Chapter Il

Gender-Based Violence

Judges with Foreign Educational/Training Backgrounds Are More Likely to Reason

Progressively

Pakistan's superior court jurisprudence on gender-based violence reveals that progressive
adjudication is not an institutional achievement but a biographical accident: the judges who have
resisted rape myths, refused to convert rape to fornication, and applied substantive equality
frameworks are disproportionately those with foreign legal education or documented exposure to
international gender-rights scholarship through conferences and training programmes. The inverse
holds with equal consistency — judges who acquitted rape convicts on stereotypical grounds, who
treated the absence of physical resistance as consent, or who penalised complainants for delayed
reporting, share a profile of minimal engagement with comparative or international legal discourse.
What presents itself as judicial disagreement over legal doctrine is, at its base, a disagreement in

intellectual formation.
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Moreover, Pakistan's gender-based violence jurisprudence does not form a coherent doctrinal arc
but a patchwork in which landmark progressive decisions coexist, unresolved, alongside regressive
ones from the same period and the same tier of courts. Atif Zareef (2021) and Shahzad Ahmad
(2025) established that a survivor's solitary statement is sufficient for conviction and that physical
resistance is not a prerequisite for rape — yet Muhammad Imran (2025), decided the same year,
converted a rape complaint to fornication on the basis of the victim's prior conduct and absent
resistance marks, in direct conflict with both. The fragmentation tracks the identity of the authoring
judge rather than the development of doctrine: progressive decisions cluster around judges
engaged with international human rights law and feminist legal theory; regressive ones cluster
around judges for whom those frameworks are invisible. The result — a 64% acquittal rate and a
5% conviction rate — is not an accident of an immature legal system but a structural consequence

of treating gender-rights literacy as optional.

Source: Chapter I11

Public Law

Thirty-four years of Article 25 jurisprudence, from Shirin Munir (1990) through the 2025 public-
law triad (Zahida Parveen, Shaheen Yousaf, Shumaila Naeem), trace a doctrinal arc that moves, at
its most progressive points, from outcome-correction to structure-correction — from striking down
discriminatory administrative decisions to identifying the language and logic of administrative
practice as the constitutional defect itself. But the arc is not continuous, and it does not reflect
institutional learning: it reflects the presence or absence of a small number of individual judges
whose biographical and intellectual formation made them willing to engage with feminist legal
theory, constitutional purposivism, and comparative human rights law. Shirin Munir does not fit
the temporal sequence of gradual progress because progress was not gradual — it was episodic

and personal.

The clearest evidence of this failure of institutional diffusion is the KPK Service Tribunal's 2024
description of a married daughter as her husband's liability — issued thirty-four years after Shirin

Munir articulated the equality guarantee. That a tribunal adjudicating service matters in 2024 could
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reproduce the logic of coverture without apparent awareness that it had been constitutionally
condemned in 1990 is not an anomaly; it is confirmation that the doctrinal gains achieved by
individual champion judges have not entered the interpretive culture of the institution. Section
10(2) of the Citizenship Act, struck down in 2016 and still unamended nine years later, reinforces
the same point from the legislative side: structural critique at the apex produces neither institutional

adaptation below nor legislative response beyond.

Source: Chapter IV

B — Recommendations

The following sixteen recommendations flow directly from the observations set out in section 7A.
Each names an actor, proposes a specific action, and is traceable to the structural gap or doctrinal
failure that generates it. They are organised under four headings: Judicial Reasoning, Remedy
Design, Institutional Architecture, and Legislation and Policy. The test applied to each is practical:
could the Chief Justice’s office, a Bar Council, or a Ministry act on it without redoing the analytical
work this report has already done? Where the answer is yes, the recommendation stands. Where
implementation requires further technical development, the recommendation specifies the vehicle
— a practice direction, a legislative amendment, or a curriculum module — through which that

development should occur.

A — Judicial Reasoning

Al — Federal Judicial Academy

The most consequential finding of this report is that the protection a complainant receives in
harassment, family, GBV, and public-law proceedings is determined not by what the law provides
but by which judge she appears before. Progressive reasoning clusters around judges with
documented exposure to international gender-rights scholarship; formalist or stereotype-laden
reasoning is more likely where that exposure is absent. The Federal Judicial Academy should
therefore introduce a mandatory certified gender-jurisprudence module as a precondition for case

assignment across all four streams. The module must be competency-based rather than attendance-
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based: completion of a training day does not change how a judge reasons; demonstrated
competency in applying purposive interpretation, the anti-stereotyping principle, coercive-control
doctrine, and the international and comparative sources Pakistani superior courts already use does.
The curriculum should directly address the false-complaint default, the conjugal-compliance
framework in family proceedings, the structural reasons why delay in reporting is not evidence of
fabrication, and the indirect-discrimination methodology that Article 25 currently lacks. The

Academy should publish completion rates and certification outcomes annually.

A2 — The Courts

Article 25 of Pakistan’s Constitution and its jurisprudence have no equivalent of the European
indirect discrimination test: a tool for identifying facially neutral rules that produce sex-disparate
effects without requiring proof of discriminatory intent. The result is that structural disadvantage
is addressed by the superior courts only when discrimination is overt enough to be visible on the
face of a rule or an administrative decision. The Bilka test — disparate impact, objective
justification by reference to a legitimate aim, and proportionality of the means — is already
implicit in Qanoot Fatima and Shumaila Naeem, which identify the discriminatory effect of quota
ceilings and domicile rules, respectively. The Pakistani courts should adopt the indirect-
discrimination test as a settled interpretive tool of Article 25 jurisprudence, giving it an explicit
name and a defined analytical structure so that it can be applied consistently across benches and

replicated without depending on the particular formation that developed it.

The 2025 public-law triad — Zahida Parveen, Shaheen Yousaf, and Shumaila Naeem — has
arrived, through independent constitutional reasoning, at the same anti-stereotyping position that
the European Court of Human Rights reached in Carvalho Pinto de Sousa Morais: judicial or
administrative language that encodes a gendered assumption about a woman's role, capacity, or
legal standing engages constitutional liability directly. This methodology is already in the law
reports. What it lacks is the doctrinal infrastructure that would make it travel. The Supreme Court
and the High Courts should articulate the anti-stereotyping doctrine as a settled interpretive
principle — expressly, in a judgment or bench instruction that names it, states the analytical steps
it requires (identify the operative stereotype, name it, situate it within structural disadvantage, hold

it constitutionally repugnant), and confirms its application across all four thematic streams.
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Without that consolidating move, the doctrine remains the achievement of a particular bench rather

than the institutional operating culture of the judiciary.

A3 — Practice Direction

The forced-khula problem — family courts substituting khula for fault-based dissolution and
thereby stripping women of their dower and depriving them of the fault finding to which the
evidence entitled them — has persisted for decades after Ibrahim Khan (2024) and Dr. Seema
Hanif Khan (2026) settled the legal position. The error recurs because it is made at the point of
first instance, corrected only on appeal, and the correction in one case does not mechanically
prevent the same substitution in the next. Each High Court should issue a mandatory reasoning
requirement by practice direction: where cruelty or fault is established in a dissolution suit, the
judgment must state explicitly (a) which ground of dissolution is being applied, (b) whether the
wife sought khula, and (c) if khula is nonetheless being ordered, the reasons why, and whether the
wife's consent was obtained. This requirement catches the substitution problem before appeal,
reduces the number of cases that require Supreme Court correction, and creates a reviewable record

of lower court reasoning in dissolution proceedings.

A4 — Federal Judicial Academy / Courts
Both CEDAW and the ICCPR are treaties to which Pakistan has acceded, and both are invoked by

the superior courts as interpretive authority. CEDAW General Recommendation No. 33 on
Women's Access to Justice, General Recommendation No. 28 on intersectionality, and the Human
Rights Committee's General Comments on Article 3 of the ICCPR constitute a body of institutional
guidance that Pakistani courts at the apex level engage with selectively and that courts below the
apex level rarely engage with at all. The Federal Judicial Academy, in collaboration with the High
Courts, should develop bench books that make engagement with CEDAW and ICCPR mandatory
at the reasoning stage in equality cases: not as an optional comparative reference, but as a required
step in the analytical structure. The bench books should also incorporate an intersectionality
framework — drawing on CEDAW General Recommendation No. 28 — that requires judges to

identify whether a case involves compounding disadvantages across gender, class, ethnicity,
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disability, or geographic marginality, and to explain how that intersection is being addressed in the

outcome.

B — Remedy Design

B1 — Supreme Court / High Court

The most important shared gap between Pakistani and European gender-equality jurisprudence is
the distance between what courts declare and what women receive. Pakistani superior courts
produce landmark reasoning and then issue individual remedies that leave the institutional defect
that generated the case entirely undisturbed. The Supreme Court and High Courts should extend
their remedial repertoire to include structural injunctions — retaining supervisory jurisdiction,
requiring periodic compliance reporting, and appointing implementation officers where
appropriate — in gender-equality cases. The template already exists within Pakistani public-
interest litigation: from the 1980s onwards, environmental and prison-conditions cases have used
exactly this architecture. The remedial ambition of the 2025 triad, particularly in Shumaila
Naeem's nineteen compliance directions, demonstrates that the courts already possess the
institutional tools. What is required is a deliberate decision to deploy those tools systematically in

gender-equality cases, rather than reserving structural remedies for other domains.

B2 — Family Courts

Maintenance decrees are among the most frequently sought and least effectively enforced orders
in the family court system. Women who obtain a decree at a figure that already fails to reflect the
cost of living are then required to initiate separate enforcement proceedings — at additional cost,
time, and emotional expenditure — before the decree produces any practical effect. Every
maintenance decree should include an automatic compliance timeline and a pre-authorised
enforcement mechanism — attachment of salary, bank account, or property — that is triggered
without requiring the wife to file a fresh application. The Family Courts Act 1964 already provides
the jurisdictional basis for attachment; what is needed is a practice direction or amendment that
makes pre-authorisation the default rather than the exception. Courts should also be required, when

making a quantum assessment, to state on the record how the husband's actual income capacity
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was assessed and why the amount ordered is sufficient to meet the monthly cost of the wife's and

children's maintenance.

B3 — Ombudsperson

Workplace harassment findings currently address the conduct of the individual harasser without
addressing the organisational failure that made the harassment possible: the absence of a
functioning internal mechanism, the culture of institutional silence around complaints, or the
structural conditions — reporting lines, power asymmetries, informal hierarchies — that the
harassment exploited. Where a harassment complaint reaches the Ombudsperson, the investigation
should include a mandatory assessment of whether the organisation’s internal inquiry mechanism
functioned as the Act requires. Institutional failure — the absence of a functioning inquiry
committee, a pattern of complaint suppression, or evidence that the internal mechanism was
deployed to protect the harasser rather than to investigate the complaint — should be treated as an
aggravating factor in the remedy, giving rise to enhanced penalties against the institution and to

reporting requirements addressed to the relevant courts.

B4 — GBV Courts / Provincial Governments

A five percent conviction rate in GBV cases is evidence of systematic institutional failure, not
systematic false complaints. The latter hypothesis is empirically implausible given the social,
professional, and personal costs Pakistani women face when reporting. The former is confirmed
by the pattern this report identifies: the false-complaint default as a judicial operating assumption,
corroboration requirements that the structure of intimate-partner violence makes impossible to
satisfy, and the persistence of virginity testing as an investigative practice after its prohibition in
Atif Zareef (2021). Specialised GBV courts should be expanded to all districts and tehsils, with
mandatory victim and witness protection standards — including anonymity in proceedings,
restrictions on character evidence, and prohibition of contact between complainant and accused
during proceedings — embedded in the procedural framework of each court as a condition of its
designation. The Asian Development Bank's Gender-Based Violence Court Handbook provides

an operational template that the relevant provincial governments and High Court administration
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can apply directly. Standardised remedy templates — covering interim protection orders,
compensation frameworks for systemic harm, and referral to social services — should be adopted
across all GBV court jurisdictions and reviewed annually against conviction and protection-order

compliance data.

C — Institutional Architecture

Cl1l — Courts

The arbitrariness of case assignment is a structural driver of outcome variance in harassment
proceedings. A complainant whose case is assigned to a purposively oriented bench receives
meaningful protection; one whose case reaches a formalist bench faces a threshold inquiry
designed around assumptions that the Act was enacted to dismantle. Each court should designate
specialist harassment benches composed exclusively of judges who have completed and been
certified under the Academy module described in recommendation Al. All harassment appeals,
from Ombudsperson findings and from trial courts in harassment matters, should be assigned to
that bench as a matter of fixed practice. This eliminates the doctrinal lottery the current assignment
system produces, ensures that the purposive jurisprudence developed in Nadia Naz, Uzma Naveed,
and Muhammad Din is applied consistently at the appellate level, and provides an institutional

signal that the Act's framework is taken seriously as a matter of judicial administration.

C2 — Federal and Provincial Judicial Academies

The Pakistani Feminist Judgments Project — developed as part of the academic work that informs
this report — represents a body of analytical resource that the judiciary should not be required to
rediscover independently for each new bench composition. The Federal and Provincial Judicial
Academies should integrate the 2025 public-law triad, Qanoot Fatima, Ambreen Akram, Dr.
Seema Hanif Khan, and the operational GBV judgments into core judicial training curriculum, not
as supplementary materials but as the primary analytical texts through which the relevant doctrinal
principles are taught. The Pakistani Feminist Judgments Project should be developed as a sustained
institutional resource in formal collaboration with Bar Councils and law schools, producing
annotated case materials, training exercises, and bench-book supplements that are updated as new

jurisprudence emerges. This is the mechanism through which Pakistani infrastructure is built
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around Pakistani reasoning — converting the champion-judge phenomenon into institutional

doctrine.

C3 — NCSW / Establishment Division

The pattern this report identifies in the public law stream — administrative instruments
conditioning women's economic entitlements on marital status, operating below the threshold of
legislative visibility and surviving long after the constitutional position they reflect has been
repudiated — represents a systemic institutional problem that cannot be solved case by case. The
National Commission on the Status of Women, in collaboration with the Establishment Division,
should conduct a comprehensive audit of all Office Memoranda, departmental circulars, and
internal service rules that condition women's economic entitlements — maintenance allowances,
housing allocations, dependency benefits, pension rights — on their marital status, their husband's
employment, or their domestic role. The audit should produce a published repeal list with specific
timelines, identified accountable officers in each department, and a monitoring mechanism that
reports progress to the National Assembly's Standing Committee on Human Rights on a six-

monthly basis.

C4 — Police, Prosecution, and Court Administrations

The gap between what courts declare and what victims receive in GBV cases is not solely a judicial
problem. It is produced at every point of the chain: the investigation officer who applies virginity-
testing protocols prohibited since 2021, the prosecutor who frames a rape charge in terms that
invite the false-consent analysis the Supreme Court has rejected, the court registrar whose practices
around evidence filing create additional barriers to complainants who lack legal representation.
Provincial police services, prosecution services, and court administrations should jointly adopt
gender-sensitisation protocols governing each handoff in the police-prosecutor-court interface in
GBV cases. The protocols should cover: investigative practice in sexual violence cases consistent
with Atif Zareef; interview procedures for complainants; the evidentiary requirements for charge

framing consistent with Muhammad Imran (Malik J dissenting) and Shahzad Ahmad; and referral
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obligations to support services. Compliance with the protocols should be reported annually to the

relevant High Court and to the provincial human rights ministry.

D — Legislation and Policy

D1 — Protection Against Harassment of Women at the Workplace Act

Section 2(a) of the Protection Against Harassment of Women at the Workplace Act 2010 defines
‘accused' in terms that confine the Act's reach to persons in an employment relationship within a
defined organisation. The 2022 amendment expanded the definition of ‘employee’ to include
informal and agricultural workers but left the definition of 'accused’ — and the definition of
‘organisation’ in Section 2(I) — untouched, creating an internal inconsistency that formalist courts
have exploited to exclude complaints arising outside formally constituted employment structures.
Muhammad Tahir (2025) directed legislative amendment to close this gap; the gap remains open.
Parliament should amend Section 2(a) to expand the definition of ‘accused' to any person in a
position of power, authority, or control over the complainant, whether through employment,
contract, social structure, or customary practice. Section 2(I) should be amended to include
informal workplaces, agricultural settings, domestic employment arrangements, and digital work
environments. These amendments should embed in statutory text the protective scope that the
superior courts have articulated through purposive interpretation, removing reliance on judicial

willingness to read expansively and preventing regression when bench compositions change.

D2 — Pakistan Citizenship Act
Section 10(2) of the Pakistan Citizenship Act 1951 was declared discriminatory in Rukhsana Bibi

in 2016. Nine years later, the section remains unamended. Its effect is to deny Pakistani women
the right to confer citizenship on foreign spouses on the same terms as Pakistani men — a disparity
that reflects the coverture-era assumption, explicitly named and rejected by the superior courts
across the entire public law corpus, that a woman's civic identity is derivative of her husband's.
Parliament should amend Section 10(2) to confer reciprocal citizenship rights on foreign men
married to Pakistani women, on the same terms and through the same procedures as those available

to foreign women married to Pakistani men. This amendment requires no new analytical work: the
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constitutional position has been settled, the legislative text is identified, and the specific
amendment is straightforward. The nine-year delay is itself evidence of the horizontal-diffusion
failure this report identifies — judicial declarations that are not translated into institutional change

because the implementing institution has not been held accountable for the translation.

D3 — Provincial Legislatures

Qanoot Fatima (2018) established that women's quota provisions operate as floors rather than
ceilings, prohibiting the administrative practice of treating the reservation of a percentage of
positions for women as exhausting the permissible female intake. The principle has not been
codified. Without statutory text, it depends for its application on judicial knowledge of the Qanoot
Fatima holding and on willingness to apply it — conditions that, as the evidence of lower court
non-compliance across all four streams demonstrates, cannot be assumed. Parliament and
provincial legislatures should codify the floor principle in the relevant service and employment
statutes: women's quota provisions are minimum requirements, not maximum allocations; the
achievement of a quota position does not preclude the appointment of additional women on merit;
and any administrative practice treating a quota ceiling as the upper limit of permissible female
recruitment is ultra vires the constitutional guarantee of non-discrimination. The codification
should apply to federal and provincial civil service rules, educational institution recruitment, and

public sector enterprise staffing frameworks.

D4 — DMMA / Family Courts Act

The forced-khula problem and the cruelty-interpretation problem in dissolution proceedings share
a common structural cause: the absence of statutory guidance on the forms of conduct that
constitute cruelty grounds for dissolution, which leaves trial courts with interpretive discretion that
is consistently exercised in ways that reproduce the conjugal-compliance framework. Ibrahim
Khan (2024) and Dr. Seema Hanif Khan (2026) settled specific instances — respectively, that a
woman's right to seek khula does not require her husband's consent, and that an unauthorised

second marriage and restriction of professional autonomy constitute statutory cruelty — but the
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underlying interpretive gap remains open. Parliament should amend the Dissolution of Muslim
Marriages Act 1939 to introduce a non-exhaustive list of forms of cruelty for the purposes of
Section 2(viii), including as specified instances: unauthorised polygamy, financial abandonment
after a valid marriage, documented restriction of the wife's professional or educational autonomy,
and persistent psychological or verbal abuse. The list should be non-exhaustive so that courts retain
the flexibility to recognise new forms as social and doctrinal understanding develops, but specific
enough to eliminate the interpretive arbitrariness that currently makes dissolution outcomes a

function of which court a woman reaches rather than what she has suffered.

A Note on Implementation

These sixteen recommendations share a common premise: the analytical work has been done. The
superior courts have built the doctrine. The international framework is ratified. The legislative
defects are identified and named. What remains is the institutional commitment to carry reasoning
into practice — through mandatory training, structural remedies, codifying statutes, and
monitoring mechanisms that close the space between declaration and delivery. The gap between
what Pakistani gender-equality jurisprudence articulates and what the women who rely on it
actually receive is not a gap of ideas. It is a gap of institutional will and institutional design. The

recommendations above address both.

A Tabular Synopsis of Recommendations

Ref Actor Recommendation

A — Judicial Reasoning

Federal Judicial Academy Mandatory certified gender-jurisprudence module as a precondition
for case assignment in harassment, family law, GBV, and public-law
streams. Competency-based certification, not attendance-based.

ol Curriculum to address purposive vs. formalist interpretation; the
false-complaint default; coercive control; and the international and
comparative sources Pakistani superior courts already use.

Courts Adopt indirect-discrimination test as a settled tool of Article 25

A2 jurisprudence, modelled on the EU Bilka structure of disparate

impact, objective justification by reference to a legitimate aim, and
proportionality of the means.

A3 High Courts — Practice Mandatory reasoning requirement at trial level: where cruelty or fault
Direction is established in a dissolution suit, the judgment must state explicitly
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why khula is or is not applicable, and whether the wife consented.
Catches the substitution problem before appeal.

Federal Judicial Academy Bench books mandating engagement with CEDAW and the ICCPR
A4

/ Courts at the reasoning stage in equality cases, and incorporating an
intersectionality framework (per CEDAW General Recommendation
No. 28) requiring judges to identify compounding disadvantages
across gender, class, ethnicity, disability, or geographic marginality.

B — Remedy Design

Supreme Court / High Extend remedial repertoire to structural injunctions in gender-

Courts equality cases, with monitoring, periodic compliance reporting, and
implementation officers where appropriate. The PIL jurisprudence in
environmental and prison-conditions cases is the template. Extend it
systematically to this domain.

Family Courts Automatic compliance timelines in every maintenance decree.
B2 Enforcement mechanism — attachment of salary, property, or bank
account — triggered without requiring the wife to file a fresh

application.

Ombudsperson / High Where a harassment complaint reaches the Ombudsperson, the

Courts investigation must include an assessment of whether the
organisation's internal mechanism functioned as required.
Institutional failure treated as an aggravating factor in the remedy.

GBV Courts Expand specialised GBV courts to all districts and tehsils, with
mandatory victim and witness protection standards. Conviction rates
at 5% are evidence of systematic failure, not systematic false
complaints.

B4

C — Institutional Architecture

Courts Designate specialist harassment benches at each High Court,
c1 composed of judges who have completed the certification module.
All harassment appeals assigned to that bench. Eliminate
arbitrariness of assignment.
Federal / Provincial Integrate the 2025 public-law triad, Qanoot Fatima, and the GBV
c2 Judicial Academies operational judgments into core curriculum. Develop the Pakistani

Feminist Judgments Project as a sustained institutional resource in
collaboration with Bar Councils and law schools.

NCSW [/ Establishment Comprehensive audit of all Office Memoranda and departmental
(0X] Division circulars conditioning women's economic entitlements on marital
status. Published repeal list with timelines and accountable officers.

Police, Prosecution, and Joint gender-sensitisation protocols governing each handoff in the

Court Administrations police—prosecutor—court interface in GBV cases; annual compliance
reporting to the relevant High Court and provincial human rights
ministry.

C4

D — Legislation and Policy
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2

3

=

Parliament

Parliament

Parliament / Provincial
Legislatures

DMMA / Family Courts
Act

Amend Section 2(a) of the Harassment Act to expand the definition
of 'accused' to reach informal, agricultural, and non-organisational
settings. Amend Section 2(1) to include informal and agricultural
organisations. Embed the protective scope of the Act in the statutory
text rather than relying on judicial willingness to read expansively.

Amend Section 10(2) of the Citizenship Act to confer reciprocal
rights on foreign men married to Pakistani women. Nine years after
Rukhsana Bibi. The horizontal-diffusion failure has a statutory face.

Codify that women's quota provisions are floors not ceilings, binding
federal and provincial recruitment regimes. Eliminate the concealed
95% male quota the Qanoot Fatima court identified.

Legislative amendment introducing a non-exhaustive list of forms of
cruelty — including unauthorised polygamy, financial abandonment,
and professional-autonomy interference — to reduce interpretive
discretion and promote consistency in lower courts.
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Guest Essay — A Concluding Expert Reflection

The Gender Continuum and Courts Jurisprudence.

Valerie Khan
Senior GEDSI and Rule of Law Consultant
Great Dreams Consulting (GDC) Private (Ltd).

Introduction: The Space Between the Law and the Woman

After more than twenty years of working at the intersection of law, policy, and the lived reality of
so many women and children in Pakistan, as a practitioner, an evaluator, as someone who has sat
at the table (across and with) judges, law and policy makers, lawyers, police officers, survivors,
and institutional donors, | have come to one conclusion: the law, by itself, is not enough to protect
women. What, however, partly determines whether it does - or fails to -, is the human being who
interprets and applies it, and who will hold those who violate the law accountable, in a timely,
dignified, and fair manner.

This report, produced by students under their talented supervisors arrives at the same conclusion
through careful doctrinal analysis. The gap that they have mapped between apex jurisprudence and
lower court practice is rooted in a certain socio-cultural environment, patriarchal institutional
culture, and insufficient political will. This essay reflects on that gap, from a practitioner's
perspective: it offers a framework exploring where courts currently stand and where they must

travel on what we (development practitioners) call the “gender continuum”.”

9 https://www.oecd.org/content/dam/oecd/en/publications/reports/2021/03/development-co-operation-
tips-tools-insights-practices _d307b396/guidance-on-gender-equality-and-the-empowerment-of-women-
and-qirls 874a6125/40c718bd-en.pdf
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The Gender Continuum: A Practitioner's Framework

The table underneath maps the five levels of institutional positioning on gender equality, from
active harm to structural transformation. It describes the gender continuum as a reference tool and

depicts the methodological lens applied throughout this essay.

What it looks like in

What it misses

1. Gender
discriminatory

2. Gender
blind / neutral

3. Gender
sensitive

4. Gender
responsive

5. Gender
transformative

Actively reinforces
or exploits gender
inequality

Treats everyone as
equivalent; ignores
gender differences

Recognises and
names gender
differences and
inequalities

Actively adjusts
design, resources,
and modalities to
redress identified
inequalities

Addresses root
causes:
discriminatory
norms, power
relations, structural
exclusion

practice

Aid distributed only
through male household
heads; laws denying
women property rights;
programmes excluding
women or other genders;
legitimising GBV, etc...

Universal beneficiary lists
with no disaggregation;
one-size-fits-all service
delivery

Gender analysis/audits
conducted; age and sex-
disaggregated data
collected; gender
mentioned in reports

Differentiated services;
gender-responsive
budgeting; targeted
support for those facing
structural barriers

Community norm change
programming; evidence-
based legal and policy
reform; healthy male
engagement; inclusive
women's leadership built
into governance

Causes direct harm; no
recognition of inequality as
a problem

Reproduces inequality
invisibly by defaulting to
the dominant group as the
norm

Does not act structurally to
change outcomes:
awareness without
response, which may also
feel or be perceived as a
“false promise”, “false
hope”.

Addresses barriers but
does not tackle underlying
norms and power
structures

Requires sustained
political will, research, long
timeframes, and systemic
change beyond any single
programme

The most common gender programming failure is stalling at level 3 of the gender continuum:
gender sensitive. Institutions conduct gender analysis, GEDSI audits even; they collect age and
sex-disaggregated data, mention women in their reports, nevertheless, they do nothing structural
with any of these outputs. They usually focus on awareness without quality response, recognition
without accountability, false promises, false hope. For example, it is essential to make women
aware of their fundamental rights to inherit and marry of their own volition, such legal literacy is
supposed to contribute to their economic empowerment, financial inclusion, and agency; but when
doing so puts them at risk of being killed in the name of honour, without any preventive, timely
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and adequate support services available, then there is little sense and a serious ethical issue in
running such sensitisation programmes.

Courts are not exempt from this pattern. A judgment that names gender-based violence, cites
CEDAW, and then grants no operational remedy is a level 3 judgment. It has seen the problem,
but has not addressed it. The most consequential question in gender jurisprudence - the one that
this report is ultimately asking - is what it takes to move from recognition to response, and
from response to transformation.

The Structural Disconnect: When the Judge is the Variable

The most fundamental obstacle to gender justice through courts is the structural disconnect
between those who interpret and apply the law and the rights that those judges are constitutionally
mandated to protect. This disconnect is profoundly embedded within the judicial institution. It
shapes how justice spaces are organised, how judicial staff are recruited, retained, promoted, and
managed, and ultimately how each individual case is handled.

Based on my experience, in GBV cases, the gender lens that a judge brings - or not - is frequently
the variable that determines whether a woman achieves justice. Not so much the statute. Not the
precedent. The judge. And this report dissects this phenomenon with forensic precision across four
thematic streams and sixty-seven years of jurisprudence. It shows that Pakistan's most progressive
decisions cluster around judges with documented exposure to international gender-equality rights
scholarship and feminist legal theory, and that when those judges do not sit on the bench, the
reasoning more than often reverts. The doctrine exists in the law and in some recent landmark
precedents, unfortunately, it does not yet exist in the culture.

For women rights practitioners, this means that achieving gender justice requires working beyond
the law and legal precedents. It requires addressing the socio-cultural and structural biases that
judges, like all human beings, carry with them, since they are not immune to the society that
moulded them. It requires awareness efforts. But more critically, it requires what we - “technical
women rights activists” - call institutional buy-in: getting the institution itself - not just judges
individually - to understand and internalise the gender lens as a catalytic operational norm rather
than an optional sensitivity. That institutional buy-in is precisely where the first genuinely
transformative target sits on the continuum.

This is also where GEDSI (gender equality, disability and social inclusion) must be applied; not
only to the cases that courts adjudicate, but to the courts themselves: to who sits on the bench, who
is recruited into the judicial system at every level, who is promoted, and whose lived experience
is represented in the room where decisions are made. Therefore, an intersectional approach to
judicial composition is not a simple diversity exercise: it is a fundamental structural prerequisite
for the kind of jurisprudence that this report calls for. A bench that does not reflect the diversity of
the society that it must serve cannot reliably see the intersecting vulnerabilities pertaining to
gender, class, ethnicity, disability, or geographic marginality, that compound the harm done to the
women who appear before it. How many times have we seen judges agreeing to multiple
adjournments in GBV cases - despite the law and jurisprudence explicitely ordering time-bound
and “swift” dispensation of justice - and how many of these women had to drop their case because
they could not afford the transport fee to commute to the court so many times? Too many. And
every time, nothing was done to facilitate their access to justice.
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Jurisprudence as Both Tool and Milestone of Change

Furthermore, legal and policy reform and jurisprudence are mutually constitutive and the
relationship between them is not linear. Jurisprudence can be both the starting point and the reform
outcome.

Two examples from this report illustrate this precisely. The Supreme Court's order in Atif Zareef
versus The State banning the two-finger test did not merely resolve a case®: it consolidated years
of advocacy by Pakistani women rights activists and redefined what a legitimate investigation
looks like, eventually directly feeding into the Anti-Rape (Trial and Investigation) Act 2021, which
enshrined the prohibition in a statute. Jurisprudence preceded and enabled legislative reform in
this case. In the same vein, recently, the more gender-responsive khula jurisprudence has allowed
women trapped in abusive marriages to exit relatively quickly, with their economic rights upheld:
for some of the women that | have met, it was the first time in their lives that a formal institution
had treated their financial security as non-negotiable. In such cases, jurisprudence delivered
practical transformation in women's lives.

From a practitioner's vantage point, this is what transformative jurisprudence looks like:
simultaneously providing a tool for change and constituting a milestone of change. Such
jurisprudence feeds transformation but also represents its output and illustration. In this regard, the
diagram below maps how international courts, apex courts, and specialised courts generate
doctrinal outputs that function in three distinct ways across the gender continuum mentioned
earlier:

Mirror

Decisions reveal where the
system sits on the gender
continuum. A regressive
judgment is itself evidence of
institutional capture by
discriminatory norms: it tells
us exactly what the system is
doing to women, not just
what it says.

Driver

Binding standards pull policy
and programming up the
gender continuum. When the
SCP banned the two-finger
test, it did not merely resolve
a case: it redefined what a
legitimate and survivor-
centered investigation looks
like, pulling every
subsequent medical
examination upward.

Transformer

Decisions invalidate
discriminatory norms and
shift the situation. The more
gender-responsive khula-
related jurisprudence did not
simply provide an exit route:
it repositioned women's
autonomy and economic
rights as non-negotiable,
deconstructing and
restructuring what courts and
families could treat as
acceptable.

Hence, in this model, legal precedent feeds back upward, shaping what advocates argue, what
legislators codify, what trainers teach, and eventually what the next generation of judges considers
“normal”. The jurisprudential leverage is cumulative. Each stage (listed underaneth) has a
corresponding legal doctrine that enables - or demands - the shift to the next gender continuum
stage.

80 https://www.google.com/search?client=safari&rls=en&gq=Atif+Zareef+banning+the+two-
finger+test+did&ie=UTF-8&0e=UTF-8
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Continuum Stage | Jurisprudential What courts do at this stage
Position

1. Discriminatory Formal equality Courts uphold or perpetuate harm; equal rules
only applied to unequal parties, or unequal rules applied to
parties who are denied their right to equality, based
on gender.
2. Blind / neutral Gender-neutral Decisions ignore structural context; power
law differentials go unacknowledged
3. Sensitive Recognition Courts acknowledge inequality exists; naming
jurisprudence inequality, not yet remedying it
4. Responsive Substantive Courts order differentiated remedies; State must
equality redress, not merely refrain
5. Transformative  Structural Courts dismantle discriminatory norms; systemic
accountability violations, systemic remedies

However, the “battle” is far from won. Too often, this jurisprudence is simply ignored by lower
courts, with very little accountability for that non-compliance. The gap between what the Apex
Court declares and what a woman receives in a family court in a district town is more than
ideological: it demonstrates a gap in institutional will, monitoring, and consequence. A landmark
judgment that is not enforced is not a milestone: it is rather a monument, admired, cited, and
bypassed. “Much ado about nothing...”8%,

The Underestimated Cost of Failure

Crucially, there is a chronic and serious underestimation of what failing to achieve gender justice
actually costs, not just for individual women, but for society as a whole. The multidimensional
adverse effects of not ending gender-based violence - societal, socio-economic, political - are
largely invisible in how reform agendas are framed and resourced. GBV tends to be essentially
treated as a women's issue, a social issue, a welfare issue. It is not framed as what it really is: a
development emergency, an economic drain, a governance failure, and a human rights crisis with
measurable intergenerational and multi-dimensional adverse effects.

When a woman cannot obtain justice for rape because the judge before her applies a stereotype
that the Supreme Court has already declared unconstitutional, the cost is not confined to that
woman. It is a signal to every perpetrator, every investigating officer, every family deciding
whether to support a survivor about what the system will and will not do. That signal reproduces
the structural conditions of impunity. It has a price in labour force participation, in health
outcomes, in children's educational trajectories, in peace and cohesion, and in the functioning of
democratic institutions. That price is almost never calculated, or at least not factored in by decision
makers, and is rarely presented to the Finance Ministry or the Planning Commission by relevant
authorities. It is not included in the national accounts.

81 Shakespeare
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The efficient and impactful transformative move that carries jurisprudence from recognition to
structural change, would be to reposition gender justice as a centrepiece of any developmental and
justice reform approach. Without it, no sustainable prosperity, no human dignity will be achieved.

A Personal Note: Sweat, Tears, and the Moments That Keep You
Going

| want to be honest about what this work feels like from the inside. Watching women be failed by
the justice system - repeatedly, structurally, predictably - is deeply frustrating. It is also humanely,
intelectually and emotionally challenging: you know the law and the precedent, you realise that
the judge has the tools to do the right thing, you spend hours standing in and outside the court, you
hold hands, listen, console, mobilise, draft during sleepless nights, and you see it not happen. You
watch a survivor leave a courtroom without justice, and you carry that image, those words, for
decades to come. These moments will come back haunt you, often when you expect it the least:
during a training, at a conference, during another trial while you stand as amicus curiae. But you
learn, and you build your resilience, holding to your principles and focusing on why you started
all this in the first place, managing the disappointment, because you are not allowed to give up.

But when the system does work, when a judgment treats a woman as a full constitutional subject,
when a survivor receives her maintenance, when a judge applies the gender lens with rigour and
humanity, it is genuinely invigorating. It reminds you why this work matters, why hope must be a
constant. It is a mixture of sweat, tears, and joys. That is the honest description of what gender
justice practice looks like over the long run. The students who produced this report have had a
taste of it. The photographs that they describe, the long trips to Islamabad, the court visits during
Ramadan, the weight of what they were documenting, illustrate what sustained commitment to this
work requires.

| am writing these lines not to romanticise the difficulty but to be truthful about what it takes.
Transformative change requires practitioners, judges, law and policy makers, as well as civil
society actors who are willing to stay in the room to hold the institution accountable, to build the
cases, to train the next cohort, to refuse to accept that the gap between the law and the woman is
inevitable.

This Battle is Universal: From France to Pakistan

One of the most important contributions of this report is its comparative architecture: too often,
while working in Pakistan, I have heard this comment: “Gender equality is a Western agenda. We
are different. We cannot have gender equality here, we have our own values”. But by placing
Pakistani gender jurisprudence alongside European jurisprudence - not to rank them, but to find
the shared logic and the shared failures — this report refuses the exceptionalism that allows any
society to treat GBV as a local, cultural, or developmental problem rather than a universal one.

The Pelicot case, decided in France in December 2024, is the clearest recent demonstration of this
universality. Giséle Pelicot - a seventy-two-year-old French woman, living what appeared to be an
ordinary life - discovered that her husband had drugged her repeatedly over nearly a decade and
recruited more than fifty men to rape her while she was unconscious. All fifty-one defendants were
convicted. Dominique Pelicot (the husband) received the maximum sentence of twenty years.
What made the case globally significant was not only its scale, but Gisele Pelicot's decision to

125



waive her anonymity and insist that the court show the evidence publicly, so that when other
women wake up with no memory, they might remember her case. The trial led to street
demonstrations in thirty French cities, contributed to long-awaited reform of France's rape law,
and earned her the Legion of Honour®2,

The Pelicot case is not a Pakistani story. It is a French one. But the structural logic that it exposes
is identical to what this report documents across the studied Pakistani jurisprudence: the
instrumentalisation of a woman's body by those who hold power over her; the use of
unconsciousness, drugging, and dependency as tools of control; the institutional and social
structures that made a decade of abuse possible without detection. The setting is different, but the
power dynamic is the same. GBV does not consider national borders, development indices, or legal
traditions. It is a universal phenomenon that requires a universal response and universal
jurisprudential standards.

The CJEU's landmark ruling of October 2024 in AH & FN v. Federal Office stands as an additional
landmark judgement relevant to this report. The Court of Justice of the European Union held that
Afghan women and girls constitute a specific social group entitled to refugee status, solely on the
basis of their nationality and gender, without needing to prove individual distinguishing
characteristics beyond being a woman from Afghanistan. The Court found that the cumulative
discriminatory measures under the Taliban regime: the denial of legal protection against GBV and
domestic violence, forced marriage, restrictions on movement, healthcare, education, and
employment, constituted persecution meeting the threshold of inhuman and degrading treatment
under Article 3 of the ECHR, and a severe violation of human dignity under Article 1 of the EU
Charter. The lack of State protection against GBV was itself held to constitute persecution.

This latest ruling matters in the present context for two reasons. Firstly, it confirms that GBV is
not a private or cultural matter but a public law problem: when a State fails to protect women from
GBV, that failure is itself a human rights violation of the gravest kind, one that can displace a
woman from her country and entitle her to international protection. Secondly, it demonstrates the
feedback loop that this report's jurisprudence diagram illustrates: a decision by a supranational
court reshapes what States must do domestically, what asylum authorities must assess, and what
legal professionals must know. Jurisprudence at the apex court level changes the scenario
everywhere beneath.

Overall, the comparison that the report makes between Pakistani and European jurisprudence is
therefore not an exercise in hierarchy, but a mutual recognition: both systems are grappling with
the same problem, through different legal architectures, with different tools and different gaps.
Europe has the Bilka indirect discrimination test and the Committee of Ministers' monitoring
architecture; Pakistan has the Islamic jurisprudential resources to generate progressive outcomes
within a religious normative framework without displacing it, a model that the European
conversation, as it increasingly addresses the personal law disputes of Muslim-minority
communities, urgently needs to study. Each system has something that the other may lack. The
universality of the problem certinaly demands that they learn from each other, which was the raison
d’étre of this academic collaboration.

82 https://wearehourglass.org/gisele-pelicot-look-back-trial-which-shook-world
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Conclusion: A Political Question

To conclude, to me, the gender continuum and jurisprudence are, foremost, a political question.
Not in the partisan sense but in the fundamental sense of what kind of world we wish to build, and
what healthier pathway of change we need to design.

The students who produced this report have done something important: they have put the question
to the courts, and found them wanting, not irredeemably, but significantly. They have also found,
in the best of Pakistan's recent apex jurisprudence, evidence that the question is being taken
seriously in unprecedented ways. The report documents signals of a judiciary beginning to
understand itself as a constitutional conscience, not just a dispute resolution mechanism.

But constitutional conscience, without institutional infrastructure, mandatory training and
expertise-based career path, nor structural remedies, neither legislative follow-through, or genuine
commitment to GEDSI at every level of the justice system, remains aspirational only. Turning
aspiration into practice is where practitioners, academics, civil society, and courts must now
converge.

The gender continuum ends at transformation: hence norms must change. The women whose cases
fill these pages deserve institutions that uphold their rights. This is what this work is all about and
what inspires practitioners: making great dreams come true.
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e Konstantin Markin v Russia App No 30078/06 (European Court of Human Rights, Grand
Chamber, 22 March 2012)
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Annex B — Lens-Score Grids

The Analytical Framework: A Ten-Lens Methodology
Overview

The analysis in this report is conducted through a standardised ten-lens framework, developed to
ensure consistency and comparability across judgments, jurisdictions, and themes. The framework
serves a dual purpose. It provides a structured vocabulary for evaluating judicial reasoning in
gender cases — moving beyond impressionistic assessments of whether a judgment is "good" or
"bad" — and it enables aggregation across cases to answer the institutional questions that lie at the
heart of this clinic: the progress being systemic or individual, whether reasoning diffuses
downward, and whether courts engage substantively with social reality or merely perform the

language of equality, or lack thereof.

The same framework is applied to every judgment analysed alongside the fieldwork conducted,
i.e., interviews with judges and legal practitioners. This parallel application is deliberate: to allow
the report to test whether what courts say in their written reasoning corresponds to how legal actors
within those institutions actually think and operate. All conclusions drawn through the framework
are traceable to specific paragraph or page references in the source material. No evaluative claim

is made without a textual anchor.
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The Ten Lenses
Lens 1: Judge Background and Social Location

This lens examines the judge's education, training, and career trajectory and, where the record

supports it, considers how institutional formation may have shaped the judicial worldview.
Lens 2: Legal-Historical Context of the Statute or Provision

No provision is read outside its historical moment. This lens situates the statute or provision being
interpreted within the conditions of its enactment, and the social assumptions embedded in the
legislative text. It asks whether the court reads the law as a historical artefact or treats it as a living

instrument.
Lens 3: Marital Status, Autonomy, and Consent

This lens examines whether the judgment treats marriage as diminishing a woman's legal
personhood, autonomy, or entitlement to protection. It flags reasoning that conditions rights on
marital status, that relies on sexual history to assess credibility, or that treats a woman's conduct

within marriage as bearing on her legal standing outside it.
Lens 4: Recognition of Structural Constraints and Power Imbalance

This lens asks whether the judgment acknowledges and engages with the structural realities, such
as financial dependence, coercion, community pressure, honour dynamics, and unequal bargaining
power, or whether it proceeds on an assumption of formal equality between parties who are not,

in fact, equally situated.
Lens 5: Stereotypes and Evidentiary Myths

This lens examines whether judicial reasoning in family law disputes reproduces or resists
entrenched gendered stereotypes that influence findings on entitlement and credibility. It focuses
on how courts interpret conduct within marriage and during its breakdown, such as expectations

of patience, obedience, or attempts at reconciliation; the framing of a woman’s “conduct” or
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“character” as relevant to her legal claims; and the tendency to read compromise, return to the

matrimonial home, or prior cohabitation as negating coercion, harm, or financial entitlement.
Lens 6: Comparative and Cross-Jurisdictional Reasoning

This lens assesses whether the court draws on comparative legal sources, from South Asia, the
European Court of Human Rights, the broader common law world, or the Global South, and

whether that engagement is substantive or just for show.
Lens 7: Relief and Remedies

The quality of a judgment is ultimately tested by what it orders. This lens distinguishes between
declaratory relief, which affirms a right in the abstract, and operational directions that create
enforceable obligations, institutional mechanisms, monitoring requirements, or structural reform.
A court that identifies a rights violation but orders nothing effective scores differently from one

whose relief is designed to produce real change.
Lens 8: Orientation of Reasoning — Traditional or Evolutionary

This lens asks whether the court's reasoning is backward-looking, anchored in custom, received
doctrine, or traditional social arrangements, or whether it is forward-looking, engaging with
constitutional evolution, changing gender roles, and the dynamic relationship between law and

society.
Lens 9: International Law and Scholarship

This lens examines whether the judgment draws on Pakistan's obligations under international
human rights instruments, including but not limited to CEDAW, the ICCPR, the ICESCR, the
CRC, the CRPD, and ILO Convention 190. Also, whether it engages with credible legal and social
scholarship as an interpretive resource. The lens distinguishes between perfunctory citation and

genuine interpretive engagement that shapes the court's reasoning and outcome.

Lens 10: Women as Rights-Holders Versus Relational Roles
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This seeks to unravel whether the court treats the woman before it as an independent constitutional
subject, a person with rights that inhere in her own dignity and personhood, or whether she appears
in the reasoning primarily through her relational roles: as wife, mother, daughter, or sister.

The Scoring Method

Each lens is assigned a score on a five-point scale:

Scor Meaning
e

. Strongly progressive

+1  Somewhat progressive
0 Mixed or unclear

Regressive

. Strongly regressive

Scores are not awarded impressionistically. Each score is grounded in specific paragraph or page
references from the judgment. This requirement of textual traceability is non-negotiable as it
disciplines the analysis, making the reasoning contestable. This also ensures that the report's

conclusions can be interrogated by anyone with access to the source material.

Aggregate scores across lenses produce a profile for each judgment, and profiles across judgments
produce an institutional picture. A court that scores consistently on Lens 10 but regressively on
Lens 7, for instance, may articulate rights fluently while failing to enforce them; a pattern that is

as analytically significant as either consistent progressivism or consistent regression.

Below is a tabular demonstration of the lens scoring for the cases used:

141



Family Law

Case Name Lens Score
Said Bibi v. Muhammad Arif +1

Mian Arif Mehmood v. Mst. Tanvir Fatima +1
Kashif Akram v. Mst. Naila

Haseen Ullah v. Mst. Naheed Begurm

Abdul Majid Khan and another v. Mst. +1
Anwar Begum

Ameen Masih v. Federation of Pakistan
Ibrahim Khan v. Mst. Saima Khan +1

Workplace Harassment

Case Name Lens Score

Shahina Masood & Others v. Federal
Ombudsman Secretariat & Others

Imran Amir and another v. Mst. Ismat Bibi +1
and another

Prof. Dr. Naheed Hag v. Province of
Balochistan through Secretary
Governor/Chancellor and others
Meesha Shafi v. Office of the Governor

Punjab and others
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Gender Based Violence

Case Name Lens Score

Muhammad Imran v. The State

The State v. Abdul Khaliq (Dissenting Note) +1

Muhammad Ashraf v. The State +1

Vit Hina v. Provinc of Sind

Zahir Zakir Jaffar v. The State -2

Adnan Zar v. Mst. Khadeeja Khanum +1
Public Law
Case Name Lens Score
Shirin Munir v. Government of Punjab +1
A a QA P A ee . a

Mussarat Uzma Usmani v. Government of +1
Punjab
Farhat Jaleel v. Province of Sindh +1
Falsafa Jamal v. Government of Balochistan | 0
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Supreme Court of India, Handbook on Combating Gender Stereotypes (2023)
UN Women, Handbook on Gender Mainstreaming for Gender Equality Results (2022)

Asian Development Bank, Gender-Based Violence Court: Handbook and Training Manual
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Asian Development Bank, Court Companion on Gender-Based Violence Cases (ADB
2021)

Law and Justice Commission of Pakistan, Unveiling Shadows: Gender-Based Violence in
Pakistan — An Overview of GBV Cases 2023 (LJCP 2023)
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World Health Organization and United Nations Pakistan, Gender-Based Violence in
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MacKinnon, Catharine A. Sexual Harassment of Working Women: A Case of Sex

Discrimination (Yale University Press 1979)

Cook, Rebecca J. and Simone Cusack. Gender Stereotyping: Transnational Legal
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Annex D — Editorial Note

Editorial Note

This report represents a collaborative academic and clinical research effort undertaken during
Spring 2026 by the LUMS Students, examining the evolution of Pakistani jurisprudence through

a gender-sensitive analytical framework.

The research draws upon a wide range of primary and secondary legal materials. The primary
sources relied upon include judgments of the Supreme Court of Pakistan, High Courts, Federal
Shariat Court, Service Tribunals, and the European Court of Human Rights, alongside
constitutional provisions, statutes, delegated legislation, parliamentary material, and international
legal instruments. Secondary sources consulted include scholarly literature, academic journal
articles, policy papers, institutional reports, feminist legal theory, comparative jurisprudence, and
qualitative fieldwork conducted through interviews with judges, legal practitioners,

Ombudsperson officials, and civil society actors.

The report adopts an interdisciplinary and comparative methodology. It combines doctrinal legal
analysis with qualitative field observations and comparative engagement with European gender
jurisprudence to examine not only what courts decide, but how judicial reasoning shapes structural
understandings of gender equality, institutional accountability, and women’s status as

constitutional rights-holders.

All citations, references, and footnotes appearing in this report have been formatted in accordance
with the Oxford University Standard for the Citation of Legal Authorities (OSCOLA) referencing
guidelines. Every effort has been made to ensure consistency, accuracy, and academic integrity in

the citation of authorities and source material throughout the report.
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The views, interpretations, and conclusions expressed herein are those of the authors collectively
and are based on the research and analysis undertaken during the clinic. They do not necessarily
reflect the official position of LUMS, IE University Madrid, affiliated institutions, interviewees,
or supervising bodies. While considerable care has been exercised in verifying legal developments
and cited material, readers are advised to independently consult updated legislative, judicial, and
policy sources where necessary.

It is hoped that this report contributes meaningfully to ongoing conversations on gender equality,

judicial reasoning, constitutionalism, and institutional reform within Pakistan and beyond.

Editorial Team

Gender Inequality Law Clinic
LUMS (SAHSOL)

Spring 2026
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